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LETTER FROM THE EDITOR

Dear Readers,

It is my pleasure to present the seventh edition of the annual Journal of Interna-
tional Relations, produced in partnership by the Epsilon Chapter of the Sigma lota Rho (SIR)
International Relations Honor Society and the International Relations Undergraduate Student
Association (IRUSA). The Spring 2005 edition of the Journal represents the work of select
undergraduate students of international relations from across the country. Not only were
submissions solicited from a nationwide applicant pool, but our production staff was
broadened to include the participation and input of students from numerous universities.
These efforts represent the Journal’s continued steps to develop a publication that integrates
and links SIR university chapters throughout the country in cooperation with the broader
mission of SIR of creating a national community of participating chapters.

This edition of the Journal predominantly focuses on political trends, developments,
and history related to regions in the Middle East and Asia with one counterpoint perspective on
Latin America. These two areas of the world have become increasingly important in the field of
international relations in recent years. Thus the regional focus of the 2005 Journal represents an
effort to present the original ideas and research of undergraduate writers in the highly relevant
fields of Middle Eastern and Asian political studies. The articles are divided into four themes,
including The Middle East and the West: Emerging Politics, The Politics of Islam, Political
Economy and Development, and National Borders: Politics and Conflict. Through these themes,
the writers in this edition explore and examine important issues facing the countries, citizenry,
and organizations in these regions. This issue of the journal includes an array of increasingly
relevant and pertinent issues ranging from emerging security concerns to the consequences of
economic development to the cultural consequences of political integration to role of religion in
politics.

In addition to topical, insightful articles, this year’s edition of the Journal also stands
out due to its increased length, new exterior, and broadened publication staff which includes
students from five different universities across the country. Overall, the Journal’s new look,
increased content, and broadened staff demonstrate our continued commitment to producing and
distributing a professional publication to showcase the work of talented undergraduate writers in
the field of international relations from around the country.

Finally, I would like to thank the Editorial Staff, the Peer Reviewers, and other essen-
tial contributors for their help and continued support in the publication process.

Sincerely,

Amitis Khojasteh
Editor-in-Chief
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Joining the Club:
Contemporary Identity Crisis in Turkey: Effects on EU prospects

Charles Maffey
University of Pennsylvania

Introduction

By virtue of history, geography and culture, Turkey occupies the central
position between two distinct societies, the East and the West. Its pivotal situation
implies that changes in Turkish posture toward either side are critical to politics in the
region, and for that matter, the world. Just as Turkey is conflicted in the international
setting, it is also subject to internal controversy as its people struggle to find a Turkish
identity. The country’s current priority, the quest for accession to the European Union
(EV), will place added pressure on both its geopolitical equilibrium and internal evolu-
tion. Moreover, the stakes are appropriately high for such a critical nation, as admit-
tance to (or rejection from) the EU will have repercussions not only for the full spec-
trum of Turkish society; it will also shape the future of East- West relations. “Turkey
is simply the most important country in the Middle East. What Turkey does or does
not do will critically affect the course of events, including stability, not only in the
Middle East but also in the Caucasus, Central Asia, the Balkans and the West.”*

To fully comprehend Turkey’s path to accession and its potential repercus-
sions, one must first understand that Turkish identity, like that of many other Middle
Eastern peoples, is in flux. A framework that models Turkish politics must therefore
take into account the competing and sometimes complimentary strains of Turkish
identity. To be a Turk, or any ethnicity, for that matter, is to differentiate oneself from
one’s neighbors. Itis to create and reinforce cleavages between groups. Here Turkey’s
Kemalist legacy becomes problematic, when the values of Islam are also included in
the calculus of Turkish identity. While “Turkish-ness” distinguishes Turkey from its
Avrabic and other neighbors, a shared belief in Islam brings them together, and for
many a discrepancy exists in the priority placed on these competing values. Finally, a
drive for modernization, and sometimes a complicit desire for Europeanism, further
complicates the matter. Thus, while the Turks attempt to differentiate and retain their
own distinct culture, they follow a religion that dominates the Middle East, and simul-
taneously aspire to be included in a dramatically different Europe. To Turkish society,
tension is endemic as its various elements struggle to be Turkish, Islamic and Euro-
pean at the same time.

By analyzing each of these strains of Turkish identity and their respective
proponents it becomes obvious that joining the European Union will be a major step
toward Turkey’s “European” identity. This step will not be made easily, and, if it is
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made, it will be accompanied by serious criticism from the competing strains of Turkish
identity. Reconciliation of these exacerbated tensions will be difficult. Moreover, the
international community has much at stake in Turkey’s bid for the EU. The success or
failure of its aspirations may change Turkey from a pivot to a partner, permanently. If
it is accepted to the EU, Turkey may no longer be considered a Middle Eastern coun-
try, and will instead delineate the “end of Europe.” Oppositely, if rejected, Turkey may
never reconcile with Europe, and reorient itself toward its Islamic neighbors. One
conclusion is certain: Turkey’s bid to join the EU will hinge on reconciliation of com-
peting strains in Turkish identity, and its results, for better or worse, will be global in
scale. The world is watching as Turkey attempts to resolve its identity crisis.

Turkish Identity: Three Influences

Turkish identity, while truly an amalgam of cultures, ethnicities and political
philosophies, is defined by three fundamental influences.? Originally, under the Otto-
man Empire, the identity and politics of present-day Turkey were founded on the basis
of Islam. Institutions such as courts and government were legitimized by Sharia law, as
were interpersonal relationships. As the Ottoman Empire declined and Europe pro-
gressed, Western influence borrowed from the Europeans was couched within Islamic
precepts. The Young Ottomans, for example, argued for “a defense of liberal values
with Islamic arguments.” With the advent of the “Young Turk” movement, Islam
faded further from the political scene as there was little or no effort to reconcile mod-
ernization with Islamic law. However, Islam was still very present in Turkish politics
and identity until it was dealt a near-death blow by Mustafa Kemal Ataturk, the founder
of the modern Turkish nation-state. In 1923 Ataturk overthrew the Ottoman Empire in
the Independence War and set out to strip Turkish institutions of their Islamic founda-
tions. He abolished the caliphate and Islamic courts, and developed a unified, secular
education system. In addition, he “eliminated the visible symbols of the past and
Islamic tradition” by outlawing traditional Islamic dress, changing to a Latin alphabet,
the Gregorian calendar and removing from the constitution the clause “the religion of
the Turkish state is Islam.”

While Ataturk is responsible for vast liberalization in the Turkish political and
social arena, he is also the architect of the new Turkish identity. He developed a
history of Turkic people that predated Islam, claiming “The Turks were a great nation
even before they accepted Islam. However, after they had accepted the religion, it
loosened their national ties and numbed their national feelings.”® As a finishing touch
to his reforms he invented and emplaced a national anthem. Now, instead of identify-
ing themselves primarily as Muslim or Ottoman, Kemal’s people had become Turks.
This reorientation of identity away from Islam and towards a progressive, nationalist,
Turkish identity is known today as Kemalism, and it remains the most powerful force in
contemporary Turkish identity.

Although Ataturk is hailed by the vast majority as a national hero, it is impor-
tant to note that Kemalism has its share of discontents. “Kemalism... has always been
more of a theory for society than one which has grown out of society.”® Indeed, the
change to Turkish identity was created and enforced by new military and political elite

SPrING2005



10 MaFrrey

that had appeared and multiplied during the Independence War. Today, many of those
elite entities still identify strongly with Islam. “Turkish realities are not monolithic.
Many Turks have never really separated themselves —openly or covertly- from their
Islamic cultural heritage, nor from Islam’s religious practices. Many Turks consider
Islam as the powerful counter-identity to the totality that Kemalists have applied to
Turkey.”” Contemporary Turks have subscribed to these two contentious compo-
nents of Turkish identity, Islam and Kemalist nationalism, to varying degrees. Each
has had its moments of supremacy over the other. Most notable was the recent Erbakan
administration, in which the Islamic Welfare Party was elected into office in 1996. In
this case the administration spoke loudly against Turkish cooperation with the United
States in Operation Provide Comfort, which involved the strategic bombing of North-
ern Iraqg, a fellow Muslim nation. After eleven months the Turkish military, seen as the
custodian of Kemalism, stepped in and forced Erbakan to resign in 1997. Thus Islam
and Kemalist nationalism have competed and continue to compete as part of Turkish
politics and identity.

The fact that Turkey is a Muslim nation is widely accepted around the world.
Likewise, Turkey is respected today as a secular sovereign nation-state. These two
facets of Turkish identity, Islam and Kemalist nationalism, while they may have been
contentious in the past are today taken for granted. As a part of Ataturk’s legacy,
Turkey has a serious desire to be recognized as European. Kemal once remarked, “The
Ottoman Empire began to decline the day when, proud of her successes against the
West, she cut the ties that bound her to European nations. We will not repeat this
mistake.” In addition to nationalism, Ataturk’s reforms were also clearly of a European
orientation. Likewise, today’s champions of modernization also seek to emphasize that
“European-ness” is a part of Turkish identity, however, acknowledgement from the de
facto members of Europe has been less than unanimous. As noted in the The Times,
London, “Turkey has so little in common with the current member states that further
policy integration would be almost impossible. The prospect of allowing an almost
entirely Asian developing country to become the biggest member of the EU prompted
the former French President, Valery Giscard d’Estaing to predict ‘the end of Europe.””®
Judging by the tone of d’Estaing’s reproach, more is at stake than simple logistics.
Many Europeans doubt the actual European character of Turkey itself.

In addition to some European skeptics, the European-oriented side of Turk-
ish identity has been rejected by other parties as well. Clearly there is a strong reaction
from right wing proponents of Kemalist nationalism. Turkish Daily News’ Gunduz
Aktan criticized these new Turkish liberals by saying, “the basis of being a Turkish
liberal means that you believe in everything the West says and treat your country as
the enemy.” Although it is aspired to by many Turks, being counted as “European” is
by no means assured, abroad or at home.

Accession to the EU: Who Wins and Who Loses

Turkey’s bid for accession to the European Union has augmented the already
serious tensions that exist between the competing strains of Turkish identity. In addi-
tion, the repercussions of Turkey’s envisioned membership are positive for some tiers
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of Turkish society, and negative for others. Regardless of whether or not Turkey
succeeds in joining the EU, the European Union’s decision in December of 2004 (at
which point the EU will decide if it will begin accession negotiations) will affect nearly
everyone in Turkey.

Some of the greatest proponents of Turkey’s admission to the EU are the
mainstream political elite. By far the most popular party today, the Justice and Devel-
opment Party (AK Party) led by Prime Minister Recep Erdogan has succeeded in
appealing to all the areas of the new Turkish identity. The administration represents a
pro-Western version of the Erbakan government that was forced out of office by the
military in 1997. It even includes Foreign Minister Abdullah Gul as second-in-com-
mand, who was a member of the previous administration. The coalition government
has as its primary objective accession into the EU, but Western analysts believe that
Erdogan is out “to show the world’s Muslims that you can be both a good Muslim and
believe in Western values.”*® As will be covered later in the essay, the AK Party is
responsible for major policy changes that have brought Turkey a long way towards
the eventual accession. The fruition of the AK Party’s plan would bring it tremendous
support from all but the most radical, and the Erdogan government itself would wield
tremendous power within the EU as Turkey’s projected eighty million people would
make it the largest nation in the EU by 2015, and thus the one with the most votes.

For other parties, the benefits of Turkey’s accession are less certain. One of
these is the Turkish military. On the surface, as the guardian of Kemalism and thus a
proponent of modernization and Westernization, the Turkish military would logically
support accession. Nevertheless, the reality is not so simple. Although Turkey’s mili-
tary has always been at the forefront of its relations with the West, in part because of
its central role in NATO during the Cold War, civilian- military relations have recently
undergone much scrutiny. As is evidenced by its various forays into politics, the
Turkish military is clearly not under civilian control, an arrangement that has proven
fundamental in the doctrine of Western armed forces. Currently the National Security
Council, composed primarily of Turkey’s top generals, is an incredibly powerful force
on the Turkish political scene. Finally, not only would accession to the EU necessitate
placing the military under firm civilian control, it would also bring about a nearly
complete withdrawal of troops from Cyprus, where they have been positioned en
masse since 1974, a move that army officials are reluctant to make. Although it will
increase ties with the West and help with regional security, the Turkish military may
also lose considerable political and physical jurisdiction if Turkey enters the EU.

Turkey’s Kurdish population faces a similar interesting dilemma. Already the
Kurds have seen some benefits of EU membership as the AK Party has loosened
restrictions and strived to eliminate human rights violations committed against its
Kurdish population. Recently Erdogan lifted “state of emergency” status off of four
provinces being kept under tight security. He also has permitted the Kurdish language
to be spoken and even aired on television, and for expressions of Kurdish culture to
go unrepressed. Conversely, the Kurds are not entirely innocent victims. One of their
militant wings, the Kurdistan Worker’s Party (the PKK, and more recently its splinter,
KADEK) has continuously resorted to violence and is engaged in ongoing conflict
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with the Turkish military. The Turkish government considers the PKK to be a terrorist
organization, however it was not until recently that it was classified as such by several
EU members, such as the German government. If Turkey joins the EU, it may mean
greater rights for the mostly peaceful Kurds, but also a more concerted and better
executed effort to destroy the militant PKK.

Turkey-EU Relations: ABrief Overview

Turkey’s strategic value in the Cold War played a pivotal role in defining
Turkey-EU relations, enticing the West to strengthen bonds with Turkey. “With the
end of the Cold War, many in Turkey and the West assumed a much reduced role for
Turkey as a regional actor and ally of the West. These assumptions, however, proved
unfounded. Rather than declining, Turkey’s strategic importance has increased.”*
Nonetheless, although Turkey has been seeking membership in the European Union
since the 1987, it was never officially a candidate until 1999, and prior to its candidacy,
diplomatic relations between Turkey and the EU were by no means cordial. While
Turkey began relations with the EU in 1963 with the Ankara agreement, a sustained
trade relationship did not develop until Turkey entered the EU Customs Union in 1995.
This delay was primarily due to territorial conflicts with Greece, an EU member, in
which the Turkish army actually invaded and occupied Cyprus, a situation that contin-
ues today and will be discussed in the following section. In 1997 relations grew even
colder as the EU offered candidacy to “include the former socialist states of Central
and Eastern Europe, but not Turkey, whereupon Ankara suspended political relations
with the EU.”* This move by the EU was a direct blow to Turkish pride, as it had been
acrucial NATO ally to the West in providing security against those very countries the
EU was now prepared to accept.

At the Helsinki European Council in 1999, the EU reversed its decision and
accepted Turkey for candidacy, but, citing concern over human rights violations,
mandated that Turkey fulfill the 1993 Copenhagen Criteria before accession talks could
begin. While the Helsinki Agreement did not allow Turkey to immediately begin acces-
sion talks, the change in EU rhetoric has put the ball in Turkey’s court. If Turkey can
successfully implement and enforce measures that align it with the Copenhagen Crite-
ria, the EU will have little choice but to accept Turkey into the Union.

Present-Day Prospects: Identity as Leverage

Today, the EU member nations have mixed responses to the prospect of
Turkish membership. Opinion tends to be divided on several issues. Most obvious
involves Turkish identification with Islam. Allowing Turkey into the EU is anomalous
simply because its population is nearly entirely Muslim, and EU members are either
wary of this development, or eager to promote diversity across the Union. Currently
the AK Party is attempting to use Turkey’s Islamic identity as a bargaining chip for
accession. “If Turkey (a Muslim country) is admitted, then the dividing line between
the EU and other countries will not be along religious lines. Those arguments (of a
clash between civilizations) will be taken out of their [Islamic militant’s] hands.”* If the
Erdogan administration is successful in its pitch, perhaps Islam will be seen as a
blessing and not a curse on the road to accession.
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In addition, incorporating Turkey will create a strategic dilemma for the EU.
For the first time the EU will share borders with regional hot-spots such as Irag, and
less-than-predictable states such as Syria and Iran. Moreover, Turkey has been the
target of numerous terrorist attacks, most notably the double synagogue bombings on
November 15 and the UK embassy and HSBC bombings on November 20, 2003. By
including Turkey, the EU would inherit these problems. Here, proponents of Turkey’s
accession are quick to emphasize solidarity between Turks and Europeans. One such
proponent, the United Kingdom’s foreign minister Jack Straw, “reminded that both
Turkish and British citizens lost their lives in last year’s suicide bomb attacks in
Istanbul,” and added that “international terrorism respected neither countries nor
women and children, adding that all humanity was obliged to fight against interna-
tional terrorism.”** As a counterpoint to the “increased obligations” argument, these
proponents suggest that an EU-backed Turkey has the potential to stabilize the region
either by acting as a go-between in negotiations between Europe and the Middle East,
or by bringing its considerable military force to the proposed European Strategic
Defense Initiative, the EU version of NATO.

Regional Support?
Enlargement Commissioner Gunter Verheugen, a major proponent of Turkish
membership, argued:

“We need Turkey as a reliable partner in foreign and security policy. We want
Turkey to be a stable democracy, respecting the rule of law and human rights.
Our interest is that Turkey plays a constructive role in our common efforts to
contribute to peace and stability in the region.”*®

Taking the opposite position are right-wing hardliners, such as French President
Jacques Chirac, who, citing both human-rights and strategic objections, recommended
that Turkey be considered for a “privileged partnership” with the EU instead of full
membership. Prime Minister Erdogan was joined by the EU Parliament in rejecting the
offer. It seems now that Turkey will have all or nothing.

While there are cases made in Europe both for and against Turkey’s acces-
sion to the EU, it is certain that Turkey’s Islamic Middle Eastern neighbors are in
opposition to the plan. Turks and Arabs have had a stressful relationship in recent
history, mostly due to the fact that just as Turkish identity changed from predomi-
nantly Islamic to predominantly nationalist, so too did many Arab identities, such as
that of the Iragis. Thus there is less religious solidarity between Turkey and its Islamic
partners now than ever before, while the line drawn between Turks and other Muslim
ethnicities is increasingly stark. Especially important are the Iranians, whose Islamic
government is in complete contradiction of Kemalist values. “With some exceptions,
Turks tend to see the Middle East more as a sphere of risk than a region of opportu-
nity.”¢ Furthermore, Turkey has a history of supporting Israel, even to the point of
developing a military partnership with the nation. This speaks to the fact that both see
the Middle East in the same strategic light, and thus ties to each other for security’s
sake, and obviously not religion, rules the day. “The common security prism on inter-
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national relations in general, and on the Middle East, in particular, reinforces the bal-
ance of power perspective that brings Turkey and Israel together.”*” Finally, Turkey
separated itself still further from the community of Islamic nations by allowing the US
to use its Incirlik airbase to attack Iraq in 1990, and to enforce “no-fly” zones for a
decade after, even though it had extensive economic agreements with Iraq. Joining the
European Union will further drive the wedge between the Turks and other Muslim
nations.

Joining the Club: Can Turkey Play by the Rules?

Although most Turks aspire to join the European Union, it is no simple pro-
cess as the country’s political and economic institutions must be harmonized with
those of the current member states. This reorientation is no small undertaking, and
experts project that it will take at least another decade before Turkey will have even
come close to incorporating the Acquis Communitare, or set of common laws that
govern the European Union. Currently the EU has pointed to two major issues that
Turkey must resolve before joining the EU, both of which have special significance to
the way in which Turkey understands its European identity. The first is the fulfillment
of the Copenhagen Criteria. Although every member state must fulfill these standards
of democracy, human rights and a free market, only Turkey has been mandated to fulfill
them before it can begin accession talks. Second, the current confrontation between
the Turkish and Greek populations on Cyprus continues to defy a solution, and must
be resolved for Turkey to enter the EU. Ultimately, even a closure of these two impor-
tant issues may not be enough to guarantee Turkey’s membership, as it will ultimately
come to a question of Turkish identity.

The Copenhagen Criteria

One thing that both the European support and opposition of Turkey’s acces-
sion agree on is that Turkey needs serious domestic reform in order to even be consid-
ered for membership. “Turkey’s internal evolution matters a great deal and will influ-
ence the character and extent of European... engagement with Ankara.”® In order to
begin accession negotiations, the EU has ruled that Turkey must comply with the
Copenhagen Criteria, the measure by which the EU determines a nation’s suitability
for membership. Developed in 1993 at the EU Copenhagen conference, the criteria
stipulate that a nation seeking membership must “be a stable democracy, respecting
human rights, the rule of law, and the protection of minorities; have a functioning
market economy and adopt the common rules, standards and policies that make up the
body of EU law.”® In order to demonstrate to Turkey (and other nations seeking
membership) the areas in which it needs reform, the EU publishes annual, country-
specific “Accession Partnerships”; however the EU stance is not entirely critical.
“Regular Reports” cover the areas in which Turkey has made progress in adopting the
Copenhagen Criteria.

Following the Helsinki Summit, the Copenhagen Criteria took on added sig-
nificance as it became a blow to Turkey’s European identity. The Helsinki decision fell
short of placing Turkey on equal footing with other aspiring nations, even the former
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Soviet states. While Poland, the Czech Republic, Cyprus, Hungary, Slovenia, Estonia,
Romania, Bulgaria, Lithuania, Latvia and Slovakia have all begun negotiations for full
membership, the EU stipulated that Turkey must first fulfill the 1993 Copenhagen
Criteria before full membership talks can begin. In an editorial for the Turkish Daily
News IInur Cevik displayed that while Turks are eager to enter the EU, they still want
to be seen as a peer nation and treated equally:

We feel this [EU decision] is understandable in view of the serious concerns
about the quality of democracy in Turkey but still feel the cause of democ-
racy in our country can only be served if Turkey receives the same treatment
as the other candidate countries, which means accession talks should start
with Turkey irrespective of whether we comply with the Copenhagen crite-
ria.®

The blow to Turkish pride stings worse today. On May 1, 2004 the other nations
present at the Helsinki conference were allowed to join the EU, while Turkey’s acces-
sion talks have not even been scheduled.

Nonetheless, the Erdogan administration has taken the onus upon itself to
bring Turkey into compliance with the criteria. Since the AK Party’s election to power,
huge strides have been made in achieving the goals of the criteria, however EU moni-
tors report that implementation of Turkey’s recent legal reforms is still lagging. The
2003 Regular Report notes serious progress has been made:

Four major packages of political reform have been adopted over the past
year...Some of the reforms carry great political significance as they impinge
upon sensitive issues in the Turkish context, such as freedom of expression,
freedom of demonstration, cultural rights and civilian control of the military.?*

In August 2002, for example, the Turkish government legally recognized Kurds as a
minority, and granted them the ability to broadcast and practice Kurdish language and
culture.?? The development is an unprecedented breakthrough, since Ataturk himself
never recognized the Kurds as a distinct people. While Turkey’s institutions are cer-
tainly in the process of liberalization, more legal reform and restructuring must occur in
order to fulfill the criteria. The authors of the 2003 Turkey Accession Partnership
pointed repeatedly to various abuses of human rights as a main source of concern.
The document calls for the Turkish government to “implement measures to fight against
torture and ill-treatment [of the Turkish people] by law enforcement officials,” and to
“ratify the International Covenant on Civil and Political Rights.”? Furthermore, Tur-
key must go farther in actually implementing these changes. The EU’s 2003 Regular
Report stresses a strengthening of Turkish judiciary and law enforcement agencies in
order to ensure that these new developments are put into effect.
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Cyprus

Even if Turkey is successful at developing and implementing the reforms
necessary to fulfill the Copenhagen Criteria, it must also resolve the tension on Cyprus
in order to be considered for EU membership. Cyprus has been a major point of conten-
tion between Greece and Turkey since 1960, when it became independent from British
rule. The island is controlled by two distinct populations: Greek Cypriots, who make
up over 80% of the population, and Turkish Cypriots, who compose 13% of the popu-
lation. Although these inhabitants were by no means friendly, major hostilities did not
begin until 1974, when Greek Cypriots, with help from Athens, staged a coup d’état
attempting to turn the entire island over to Greek control. The vastly superior Turkish
military responded and soon controlled over 40% of Cyprus. A demilitarized zone was
established between the northern Turkish population and the Southern Greeks. In
1983, the Turkish portion of Cyprus declared itself independent from the Greek por-
tion. Relations between the two sides remained frosty, particularly after the capture of
Kurdistan Workers’ Party (PKK) leader Abdullah Ocalan. “The discovery that Greece
had sheltered Ocalan... Turkey’s public enemy number one in its embassy in Nairobi,
Kenya, enraged Turks, whose leaders had long accused Greece of supporting PKK
terrorism against Turkey.”? Ironically, just when the complete fallout of Turkish-Greek
relations seemed inevitable, it was abruptly reversed by a tragedy on both sides. A
devastating earthquake on Cyprus left both populations in dire need, and the two
sides provided mutual aid in order to overcome the disaster.

The Cyprus issue has become a major stumbling block in Turkey’s relations
with the EU. Since they began in 1999, both the EU’s Accession Partnerships and
Regular Reports on Turkey have continuously demanded the peaceful settlement of
hostilities in Cyprus. In addition, as a member of the EU, Greece has the ability to veto
any new nation from joining as it is currently threatening to do. Moreover, due to
Greek pressure in the EU Parliament, Cyprus became a candidate for EU membership in
1997 based on the condition that if the island remained divided on May 1 2004, only the
portion controlled by Greece would be admitted. The situation presented Turkey
with a moment of opportunity, for if the conflict was resolved, Turkey would have had
its foot in the door for access to the European Union. A flurry of political and diplo-
matic activity surrounded Cyprus in the months leading up to the accession date. On
March 28 2004, the AK Party, which has consistently advocated a solution on Cyprus,
won decisive victories in almost all local elections:

Mr. Erdogan’s centre-right, socially conservative, moderately Islamist gov-
ernment has won praise for its handling of the Cyprus issue. The prime min-
ister has staked his political credibility on searching for a solution with the
expectation that Turkey will be rewarded later this year when the EU is to
decide when, or if, to start negotiations on joining the union.?

In addition, the UN became increasingly involved in the Cyprus conflict when Kofi

Annan submitted several plans for reunification to both the Greek and Turkish sides.
Interestingly, while reunification was continuously rejected by the Greek Cypriot pub-
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lic and leadership, the plan had a very different reception on Turkish Cypriot side.
Although Rauf Denktas, the 80-year-old Turkish Cypriot Prime Minister, was directly
opposed the Annan plan, the Turkish mainland, as well as the Turkish Cypriot public,
approved it. Thus, when put to popular vote on April 24, 2004, the Annan plan was
strongly rejected by the Greek side, and accepted by the Turkish side by a margin of
over sixty percent, despite Denktas’s disapproval. This disconnect between the Turk-
ish Cypriot electorate and its leadership has its roots in the changing Turkish identity.
Denktas and proponents of Kemalist nationalism, are increasingly being seen as the
old guard, while those who are willing to give up some sovereignty in the prospects of
expanding their European identity are becoming more popular. The vote for accession
on the part of the Turkish Cypriots has changed the international community’s view of
the Turkish position, which was once thought to be irreconcilable. “The uncompro-
mising Turks have suddenly become pro-unification and the Greek Cypriots, who
have accused Turkey of dividing Cyprus, have become separatists.”?® Not surpris-
ingly, while the Turkish Republic of Northern Cyprus has already experienced an
easing of EU sanctions against it as a reward for voting “yes” to the Annan plan, there
have been calls for Denktas to resign. The Hurriyet, the most popular Turkish daily,
summed up this change in orientation:

The supporters of the status quo are suffering one blow after another. First in
Turkey on 3 November 2002 and 28 March 2004 elections and now in the
TRNC self-declared Turkish Republic of Northern Cyprus on 24 April, it has
become apparent that the nation does not respect them those who support
the status quo to the slightest degree. 24 April has brought two results that
cannot be reversed: Rauf Denktas should resign the presidency, and new
elections should be held in the TRNC.?

While the reunification was rejected and on May 1 only the Greek Cypriots
entered the EU, the vote on Cyprus proves that Turkish identity and increasingly,
popular politics, are leaning farther towards Europe. Although Turkish Cypriots are
still not included in the EU, in Turkey the vote is seen as a tremendous success, for it
has proven to the world that Turks see themselves as European.

Conclusion

Turkish identity and its political manifestations are incredibly intricate. At
present, while there is growing evidence that the values of Islam, Kemal and Europe
can coexist, history has shown that existence to be by no means tranquil. Turkey’s
attempt to officially join Europe has served to exacerbate the inherent tensions in
Turkish identity, and to project them to the world outside. Nonetheless, the Turks
themselves deserve serious praise for their perseverance as they enact reforms. Be-
cause of this tenacity to their goal of joining the EU, Turks have also raised the stakes
of rejection from it. If accession talks do not begin as hoped in December 2004, there is
a growing fear that Turks may see all of the AK Party reforms, the capstone being the
vote on Cyprus, as time wasted pandering to the West. Erdogan himself warned, “If
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negotiations are not started in 2004, [the AK Party] will be in a situation that goes
beyond disappointment. We would not be able to explain this to the Turkish people.”?
If the EU rejects Turkey, the Turks may become so disenchanted that there is a resur-
gence of their other identities, Kemalist or Islamic, and a subsequent change in orien-
tation, perhaps to the East.

December 2004 therefore marks a point that will lead to a dramatically differ-
ent Turkish identity, one that is, perhaps, no longer in flux. If the EU agrees to begin
talks, Turkey will officially be considered European, not only by its own citizens, but
by the member states as well. However, if Turkey is rejected yet again, the very oppo-
site may occur. Faced with an EU refusal, Turkish identity may undergo yet another
reorientation, this time to another extreme. While at present Turkey is mutable, the time
is fast approaching when a new identity will be assumed.
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Impasse or Opportunity?
Relations between Iran and the United States

Samier Ahsan Mansur?!
James Madison University

Since the Islamic Revolution of 1979, relations between Iran and the United
States, complicated even under the best of circumstances, have been considerably
strained. With the exception of a brief period during the Iran-Iraq War of the 1980s
when American warships escorting reflagged Kuwaiti vessels through the Gulf came
under fire from Iranian naval units, the conflict between the two nations has thus far
not escalated beyond diplomatic disagreements and stern policy opposition Pres-
ently, the main sources of contention stem from Iran’s dual policies, apparently driven
by Islamic hard-liners within the regime, of sponsoring what are perceived to be terror-
ist activities while simultaneously pursuing advanced technologies capable of pro-
ducing weapons of mass destruction (WMDs). These actions have been interpreted
in the light of the unconcealed ideological hostility of the Islamic Republic’s leaders to
Western interests in general and the U.S. in particular.? Consequently, to understand
the current state of Iran-U.S. relations as well as to discern the choices that lie ahead,
it is important to put the current impasse in historical and political perspective.

Historical and Political Background

While it is conventional in the study of Iran-U.S. relations to take the events
of 1979—the overthrow of the U.S.-allied monarchy of Mohammad Reza Shah Pahlavi
and the establishment of an anti-Western regime led by hard-line Islamic clerics loyal
to the Ayatollah Ruhollah Khomeini—as a prism through which subsequent diplo-
macy has been viewed by both sides, this was not the America’s first dealings with the
country.

The modern roots of the present day scenario stretch back to the beginning
of the last century. The Qajar Dynasty, which had ruled then Persia since the end of the
18" century began to lose its autocratic foothold as the people called for a constitu-
tional government. The threatened shah agreed to a constitutional monarchy, which
led to the formation of the Majles (Parliament) and granted suffrage to landowning
males over the age of thirty. The foundations of a modern democratic state were slowly
coming together. In 1907, however, Britain and Russia, seeking to expand their influ-
ence and secure the repayment of past loans, signed the Anglo-Russian Agreement
and divided Iran into three spheres of influence. The British controlled the south, the
Russians took the north, and the weakened monarchy governed a central band of
territory.® During the First World War Iran was used by the British and Russians to
protect supply lines and oil from the Turkish armies to the west. The Tehran govern-
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ment itself never got involved. Directly after the war, Britain tried to make the country
a protectorate, taking over its finances and dictating the nation’s trade laws. The
economy was ultimately left in shambles as the British withdrew from the mess they
created.*

An army commander, Reza Khan emerged to fill the power vacuum left by the
British. Seizing power from the Qajars in a 1921 coup, Reza Khan was installed as shah
in 1923 by the Majles, taking on the royal name Reza Shah Pahlavi—the dynastic name
“Pahlavi” being the Middle Persian language of the pre-1slamic Sassanids—and even-
tually rebaptizing his country “Iran.”® Reza Shah’s main focus was to centralize and
modernize the nation—which he was successful at, seeking help from the British and
the U.S. to achieve his plans. His downfall, however, came as the British and Soviet
governments feared he was developing close ties with the Nazi Germany before and
during the Second World War even as they saw the value of Iran’s location to estab-
lish supply routes into Russia. When Reza Shah refused a request to give control of
Iran’s rail and port facilities to the two Allied powers, British and Soviet forces conse-
quently invaded in 1941 and set up his son, Mohammad Reza Shah Pahlavi, on the
Peacock Throne. At the Tehran Conference of 1943, the United States, Great Britain,
and the Soviet Union agreed to pull out and economically assist Iran once the war was
over in return for the hardship incurred on the nation for their services.® The year
before, the three nations recognized the sovereignty and territorial integrity of Iran in
the Tripartite Pact of 1942.

During the post-war years, Iran proved once again to occupy a strategic
geopolitical position, this time for containing the spread of Soviet influence into the
Middle East. The new shah’s anti-Communist stance won him alliances with many
European nations and fostered a stronger relationship between Iran and the United
States. In 1955 Iran joined the Central Treaty Organization (CENTO) to act as a buffer
to the Soviet Union and receive military and economic aid from the U.S. The relation-
ship worked for both parties, as the Shah sought to westernize Iran.

The year 1953 marked the first major disruption in Iran-U.S. relations as the
newly appointed prime minister, Mohammad Mosaddeq, drove the shah into exile and
began implementing extreme nationalistic policies.” Many Iranians had long felt cheated
by the lack of revenues they were receiving from the dominant British oil company,
and demanded a greater percentage. When the Anglo-Iran Oil Company (AIOC), the
predecessor of British Petroleum, refused to accept Mosaddeq’s terms—terms which,
it should be noted, were criticized by members of his own parliamentary commission—
he nationalized the company and ended Western control over the oil fields.? The
shah’s exile did not last long however: a sustained effort by British secret services and
the U.S. Central Intelligence Agency, as well as Mosaddeq’s own political overreach
(he “won” an unconstitutional referendum to dismiss the recalcitrant Majles by a
farcical 99 percent), led to his own overthrow in a military coup and his subsequent
arrest as the shah regained control.

Meanwhile the restored shah’s Westernization program met significant resis-
tance, as the conservative Shi’i clerical establishment voiced its staunch opposition
to what they perceived as cultural betrayal.® The shah took steps to marginalize the
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cleric voice and for a little over a decade was successful, in large part because of
petroleum-financed economic expansion. The stability was not to last, as an economic
downturn in the mid-1970s, coupled with popular social discontent and cultural alien-
ation, led to protests that eventually drove the Pahlavi dynasty into exile again in late
1978. In February 1979, the Islamic Republic of Iran was formally proclaimed with the
return of the Ayatollah Khomeini, a Shi’i cleric whom the shah had exiled for nearly two
decades for his advocacy of the concept of velayat-e faqih, the “rule of the [Islamic]
jurisprudent.”°

The deterioration of relations between the new Iran government and the U.S.
was almost immediate and became further strained with seizing of the American em-
bassy in Tehran in on November 4, 1979, and the holding of fifty-two diplomats and
Marine guards hostage for 444 days. The assault led to the severing of diplomatic ties
in 1980 and the poisoning of relations thereafter. To add to the bitter political realities
of bilateral relations, the Beirut barracks bombing of 1983 took the lives of more than
two hundred U.S. Marines—with indications that Iran may have been complicit in the
act—and other episodes throughout the Middle East, further dimmed American views
of the regime. Not surprisingly, the U.S. State Department categorized Iran as a state
sponsor of terrorism.** Nor were the Islamic Republic’s relations with its neighbors in
the Middle East any better: not only did it fight a costly decade-long war with Iraq
(admittedly one started by the Iraqi dictator Saddam Hussein), but it was implicated in
attempts to subvert the governments of half a dozen other Arab states.*

Iran’s Nuclear Ambitions

Keeping in mind the political realities of Iran—its radical ideologically-driven
policies and the anti-Western attitude of its clerical ruling class—the U.S. is not with-
out justification for its concerned stance. When analyzing recent developments re-
garding the nuclear capabilities of Iran, there are many issues that remain to be clari-
fied. The intentions of Iran’s use of nuclear technology have been debated for quite
sometime now. In the last two years, however, this debate has grown from speculation
about Iran’s true capabilities to concerns regarding the actual nature of its intentions.

During the late summer of 2002, while attention was focused on the looming
confrontation between the United States and Iraq, the National Council of Resistance,
the political arm of the armed Iranian opposition group Mujahideen-e Khalg (MEK),
announced that Iran had secretly built two facilities capable of producing fissile mate-
rial for nuclear weapons: a gas centrifuge plant to enrich uranium at Natanz and a
heavy-water producing center to extract plutonium at Arak. U.S. intelligence con-
firmed the report later that fall.** On February 9, 2003, the Iranian president, Hojjat-ol
Islam Sayyid Mohammed Khatami Ardakani, publicly acknowledged Iran’s ability to
independently manufacture nuclear fuel. The announcement came as a surprise to
most international observers who had not expected that level of maturity in the project.
What was not mentioned, however, was its ambition to weaponize nuclear compo-
nents.

Iran’s program is not a new endeavor—it was originally established in 1959
when the shah purchased a research reactor from the U.S.—although its activity has
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not been consistent over the years. At that time of its start, Iran was a key ally so the
sale was not as extensively scrutinized and the Iranian government did not publicly
declare its ambitions to go nuclear until 1972.* In 1967, the Tehran Nuclear Research
Facility was built and operated by the Atomic Energy Organization of Iran (AEOI).*®
The next year, in 1968, Iran signed onto the Non-Proliferation Treaty (NPT). According
to the NPT, Iran has the right to “the use of nuclear energy for peaceful proposes
without discrimination, and acquire equipment, materials, and scientific and techno-
logical information.”*® As long as Iran does not embark on a nuclear weapons program
and allows for inspections by the International Atomic Energy Agency (IAEA), it is
acting within the legal parameters set by the NPT. Presently, Iran has maintained that
its acquisition of nuclear materials is for peaceful purposes, keeping in line with its
commitments to the NPT. Iran’s rational for nuclear capabilities are that it needs such
technology in order to efficiently supply their domestic energy needs. Although crit-
ics point out that Iran is sitting on one of the world’s largest oil and gas reserves and
to put so much investment in the nuclear project would not be cost effective, Tehran
maintains it is saving its non-renewable resources to sell at market prices for an alter-
native source of revenue.r” The U.S. remains skeptical, and has been lobbying world
powers to take an appropriate stance against Iran.

The strained condition of Iran-U.S. relations plays a significant role in the
concern coming out of Washington. U.S. officials argue that Iran has a history in
sponsoring terrorist organizations such as Hizballah, HAMAS, and Palestinian Is-
lamic Jihad, among others,*® and that allowing Iran to develop the means to produce
WMDs could lead to an international crisis if the weapons fell into the wrong hands.
President George W. Bush famously included Iran as part of the “Axis of Evil” in his
State of the Union Address in 2001. Israel, the closest U.S. ally of the region, joined in
the condemnation of Iran’s policies, ranking the Islamic Republic high on its security
threat index. Washington has called upon the rest of the world to take a tougher stance
against Tehran, and has indicated that it will take the case to the United Nations
Security Council if the Iranians do not halt their uranium enrichment program. While
some nations have heeded the call, Russia and China have investments tied to Iran—
Russia has a contracts to complete the Bushehr nuclear facility estimated at $800
million, while China has sold missiles and weapons capability to the Iranian armed
forces as well as contract for Iranian oil.*° Both nations have made it clear they would
veto any motion to take the issue to the UN Security Council unless direct evidence
cited Iran was found in violation of the NPT.

Recent Developments

There has been a flurry of activity in recent months. In May 2004, the U.S.
Congress adopted a resolution condemning the purported weapons development
program, calling for “all appropriate means”? in dealing with the situation. The U.S.
has repeatedly voiced concern about the secrecy of Iran’s program. In late 2003, Iran
disclosed many nuclear related developments that had not been reported to the
IAEA. Instead of facing sanctions, a resolution was adopted criticizing the actions
of the government.
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The IAEA has been instrumental in leading investigations into the declared
Iranian nuclear facilities, and thus far has found Iran in full compliance with the estab-
lished safeguards. The most recent investigation has found no verification to support
the claims of a weapons program. The question remains as to how many;, if any, nuclear
related sites Iran may be concealing from the international observers.

Most recently, a diplomatic effort led by the so-called “EU3”—DBritain, France,
and Germany—resulted in significant compromise with Iran agreeing to suspend its
uranium enrichment program.? The IAEA is planning to send another team to the
region to verify Iranian cooperation. The U.S. government remains cautious, as it
monitors the situation for further revelations. Iran has indicated that any suspension
of their enrichment program would be short-lived.?? Thus far the Iranians are sending
a mixed message as it converts remaining raw uranium into uranium metal—legally
they have permission to convert thirty-seven tons of yellow cake,® but are taking
advantage of a loophole in the recent agreement in order to do so. Washington views
this as evidence of Tehran’s unwillingness to cooperate fully to reach a meaningful
compromise on the nuclear issue, calling for greater diplomatic pressure on Iran.2*
Meanwhile, the Iranian government claims that it is being transparent, citing that it
had no legal obligation to participate in the recent suspension, but did so in order to
build trust.

The U.S. retorted, however, that it has heard such commitments from Iran
before. In 2003, Iran made a similar proposal to abandon enrichment of uranium, which
subsequently fell through a few months later. Despite the lack of evidence coming
from the IAEA, the Bush administration cites that intelligence linking Iran’s nuclear
program to a weapons program. Washington has yet to specify the details of those
claims. Nevertheless, the recent suspension comes after tense negotiations and is
seen as a positive step for Tehran. This year saw the opening of bilateral talks with
Libya which concluded with Tripoli’s abandonment of its WMD program and many in
Washington remain hopeful for a similar response from Iran.

Theoretical Perspectives

In policymaking, it is often helpful to take into consideration the major schools
of thought and how they interpret different situations. With regard to Iran-U.S. rela-
tions and the former’s nuclear ambitions, useful insight can be had from the “Realist”
and “English School” perspectives.

The Realist tradition most always has a voice in international political issues.
With the situation in Iran, there are two very different realist viewpoints: one breaks
down the rhetoric coming out of Tehran, while the other translates the motives of
Washington.

Iran’s nuclear ambitions can be understood in terms of Hans Morgenthau’s
tripartite schema of political phenomena as being aimed at keeping power, increasing
power, and demonstrating power.? For many decades now, Iran’s pursuit of nuclear
technology has been a priority national objective. The current Iranian regime’s po-
lices—which do not fundamentally differ from that of the Pahlavi monarchy—reflect a
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desire to preserve its government, become the regional power in the Gulf, and deter
perceived threats. The leadership has also tried to present itself as the leader of the
Islamic world, establishing its legitimacy through scientific and military prowess.

From an historical standpoint, it can be argued that Iran’s desire for WMDs,
including nuclear weapons, came as a result of the threat of the same from Irag. The
two nations fought a bloody war that exacted a terrifying toll: Iran alone suffered more
than one million casualties, , in a population of then slightly less than fifty million.?
The war left Iran politically and militarily exposed, as it found itself isolated while Iraq
received tactical and logistical aid from France, Britain, Russia, and the U.S. To counter
Iraq’s extensive weapons program, Iran found it in its interest to pursue capabilities
which could be used as a deterrent against future aggression. Now that Iraq’s desire to
establish regional hegemony under Saddam Hussein is out of the picture, the weapons
that Iran could potentially produce could be used as a deterrent against the U.S.,
which Iran perceives to be the main obstacle in pursuing its goals of a stronger re-
gional influence. Voices from Tehran express concern at the thought of hundreds of
thousands of U.S. soldiers massed in Iraq and Afghanistan—this coupled with the
Bush administration’s constant call for regime change leaves Iranian realists advocat-
ing the need for a bargaining leverage.

Acthird realist rationale for Iran’s weapons program is to counteract Israel’s
undeclared nuclear arsenal. This idea is reinforced by the anti-Israeli rhetoric from
Iranian leaders and their support for groups which Washington considers terrorist
organizations. Israel is also perceived to be a threat to Iranian regional power with its
Dimona reactor site at the heart of its own nuclear program. Israel’s capabilities remain
undisclosed,? and Israel is not a signatory to the NPT, thus not bound by any legal
obligation regarding use or weaponization of nuclear materials that Iran is bound to by
its adherence to the anti-proliferation pact. In addition to Israel, Russia, India, Paki-
stan, and China are all states relatively close in proximity to Iran that have nuclear
weapons. As a security measure and deterrent, Iran sees it in its interest to achieve
nuclear weapons capabilities as well.

Iran also has an economic incentive in establishing nuclear capabilities. Since
the time of the Shah, the population of the county has doubled, and its reserves of oil
and gas, although still plentiful, have decreased. Oil and gas are non-renewable re-
sources, and to depend on them forever would be irrational. Iran plans to power
domestic needs through nuclear technology, and set aside the oil and gas for export
revenues. To date, oil and gas constitute eighty percent of the nation’s export revenue
and nearly half of the government income.? If Iran were to pursue its own interests,
the three patterns of behavior anticipated by realism—maintaining and preserving its
Islamic government while exporting its ideologies abroad; using capabilities as a de-
terrent against nations which pose a threat; and supplying domestic energy efficiently
while exporting oil and gas—appear more comprehensible.

Realism also explains American apprehension about Iranian actions and the
perception that the Islamic Republic continues to represent a considerable security
threat to the U.S. and its interests. For nearly three decades the U.S. has been highly
critical of Iran’s regime. In June 2000 the National Commission on Terrorism chaired by
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Ambassador L. Paul Bremer, later head of the Coalition Provisional Authority in Iraq,
indicted Iran once again for its state sponsorship of terrorism.?® With the current
situation in the Middle East with regard to terrorism, the U.S. government has been
keeping close tabs on the activities of Iranian regime. While Ayatollah ‘Ali Husayn
Khamene’i, the supreme religious leader of Iran, has denounced the use of nuclear
weapons as contrary to the tenets of Islam and, consequently, thus not in the interests
of Iran, from a realist viewpoint, such rhetoric should be taken with a healthy dose of
salt, especially since Iran continues to pursue policies aimed at establishing itself as
the main Islamic power in the region. Iran’s goals conflict with the current U.S. policy
in democratizing the Middle East and undertaking necessary precautions to prevent
the proliferation of nuclear weapons, especially the possibility of their falling into
terrorist hands.

The issue of Iraq is also important to this discussion. When Saddam Hussein
was in power, he oppressed the majority Shi’i population, inflaming populations of
both Iran and Irag.* With the U.S. currently trying to forge stability in Irag, one of the
fears remains destabilization by fundamentalist forces supported by an Iran that con-
tinues to seek to spread the ideologies of hard-line clerics and their brand of Islam.
Because of the majority Shi’i population in both Iraq and Iran, the concern is of Iran
gaining political influence over the people of Irag. Realists would call attention to this
and press for U.S. military forces to secure the borders, once again emphasizing the
need to monitor the movements of Iran—for both the stability of the new Iragi govern-
ment and the safety of U.S. troops.

Returning to the nuclear question, it is once again required to consider Israel.
Israel is a key strategic and ideological ally of the US. Realists would argue that it is of
national interest to preserve and protect the state of Israel if the long-term goal of the
U.S. is to bring democracy to the Middle East and counter terrorism., Israel is one of
few stable functioning democracies in the Gulf region and is a nation committed to
America’s “global war on terror.” It has made its protests of the Iranian regime clear,
and has indicated it would not hesitate to take out Iranian nuclear weapons capabili-
ties if it were discovered that Iran was indeed pursuing such avenues.®

Given the realities of current U.S. global engagements in the “War on Terror,”
Iran falls in a precarious position. Iran is holding key al-Qa’eda terror suspects in
custody—suspects whom the U.S. wants to interrogate. The regime has assisted
international terrorist groups responsible for U.S. and allied military and civilian casu-
alties. Likewise, both the regime’s historically hostile attitude toward the United States
and the fact that it has lied to the international community in the past about its nuclear
program have tarnished Iran’s reputation in the United States.These combined factors
understandably lead realists in Washington to advocate any appropriate means nec-
essary to contain or deal with the aggressive Iranian regime.

While the realist perspective tends towards a call for policy which attends to
the interests and goals of the U.S., the “English School” of international relations
would argue for a more global solution. Emphasis here would be on international
cooperation through the forging of a collaborative set of laws or institutions—or at
least mechanisms—to which Iran and other nations involved in diplomatic efforts
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could abide by, an effort manifested in recent developments between the “EU3” na-
tions and Iran.*

Proponents of the English School would applaud Iran’s new commitment and
collaboration with the IAEA, reaffirming its obligations under the NPT. As long as Iran
is in compliance with the mandates of the international organization and it treaty
obligation, Adherents of this perspective would not see much reason to pressure Iran
to discontinue their programs. The IAEA has in the past investigated declared facili-
ties and have found “no smoking-gun” evidence to support the claims of those who
accuse Tehran of harboring a clandestine nuclear weapons program.®

Another factor that the English School would address would be the issue of
Iran’s isolation from the surrounding international community. Since the Revolution of
1979, Iran has been isolated from the West and other regimes in the Middle East who
have adopted friendly relations with the U.S. Since that time, Tehran has adopted an
isolationist attitude; while certainly not as closed as North Korea, Iran has remained
relatively closed in comparison to its neighbor states. Some European nations have
favored the idea of economic incentives in the form of trade agreements if Iran agrees
to halt uranium enrichment on a permanent basis, the goal of this program being to
incorporate Iran slowly into international treaties and agreements in order that it slowly
abandons its current ideological policies and consequently become a lesser threat.
Because much of the English School doctrine speaks to solutions involving the global
community as a whole, strategies that would work to bring Iran into the international
community are favored.

Policy Options

In order to develop an effective policy towards Iran, there are certain factors
that need to be addressed Faced with the threat of potential nuclear weapons, the U.S.
and the international community should work under the premise that Iran is indeed
developing a nuclear weapons program. Past rhetoric as well as support for terrorist
groups and the regime’s drive to become a regional power suggest possible motiva-
tions to adopt a nuclear program. . Despite Iran’s denial of such programs, it is prudent
to assume that Iran is developing clandestine nuclear weapons.. There are many pos-
sible policy solutions to the nuclear question. Because of the long history of the
conflict, there are many lessons to be learned from the past. Studying the experiences
in dealing with nations such as Iraq, Libya, North Korea, India, and Pakistan, one can
revise the successes and failures using these case studies as a reference. The propos-
als formulated here address a wide range of possibilities and projected outcomes.

To begin, policies that would be counterproductive to the goal of disarma-
ment need to be explored. Military solutions often seem to provide an attractive op-
tion, especially to those who view Israel’s destruction of the Osiraq Reactor in Iraq as
a prime example of preemptive measures. Although such a reaction from the U.S. or
Israel might provide a swift and devastating blow to the Iranian program, the success
of such action would be short-lived. Destruction of nuclear facilities would only tem-
porarily postpone nuclear development, giving rise to related confrontations in the
future. Furthermore, an attack similar to the raid on Osirag may not take out all the
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nuclear sites as intelligence on the nation is limited,* providing the pretext for retalia-
tion against U.S. or allied targets by Iran with possible WMDs. Any attack on Iranian
facilities would only strengthen the nation’s resolve to go forward with nuclear
weaponization and at the same time any nation involved in such action would face
severe international scrutiny and objection since Iran has not been found to violate
the NPT. From a strategic point of view, for the U.S. to engage in unilateral strikes
would be a strategic blunder keeping in mind the stretched resources currently de-
ployed in Iraq. Iran is a nation with three times the population and four times the land
mass as neighboring Irag®—it is a different arena altogether. A military option seems
inconceivable in Iran to produce desired results and should be reviewed only as a very
last resort.

The application of economic sanctions is another policy option that presents
itself as a vehicle for reining in nations engaged in undesirable activity. Iran has been
under various sanctions for several decades now by the U.S. with no significant
outcome. Sanctions have been successful in isolating the regime to only U.S. invest-
ment and economic cooperation, although the U.S. has been lobbying to take Iran to
the UN Security Council in hopes of creating greater diplomatic pressure trough inter-
national sanctions. These demands appear to have only limited international support,
however,, as many European nations as well as China and Japan have investment
deals with the current government in Tehran, and are more interested in a diplomatic
resolution through high-level negotiations. Iran views sanctions as aggressive ma-
neuvers by the U.S. (and Israel) to affirm their dominance over the Middle East region.
Sanctions have been used as a rallying cry to support Iranian national pride, which
their nuclear program is closely associated with.

Washington believes that Tehran’s nuclear weapons program is the brain-
child of a hard-line regime and that any attempts to rid Iran of the program would
require an uprooting of the regime of the mullahs. The current White House adminis-
tration (and its predecessor) has expressed a desire to realize such a transition, sup-
porting anti-government student-led activism and other political dissent. This ap-
proach would be conceivable if the people of Iran had enough resolve and determina-
tion to rise up against the regime, but there is little evidence to conclude that resent-
ment has reached the levels necessary to induce such a revolution. Realistically, Iran
is more likely to reach its nuclear ambitions before a stable Iranian government, pre-
sumably friendlier to American and international interests, comes to power, and so the
U.S. should adopt more pragmatic policies given the complexity of the situation. Rather
then create or promote regional instability and power struggle—which translate into
reason for the Iranian regime to acquire nuclear weapons—there should be a bilateral
approach emphasized through diplomacy and international agreements.

The diplomatic approach towards Iran should come as economic or security
incentives. To be truly effective in finding a solution, there must be creative approaches.
As one prominent scholar of Iranian politics has noted, “combining both incentives
and threats, in conjunction with internal debate regarding the benefits and costs of
nuclear capabilities is the most effective approach.”* These incentives should not be
confused as “appeasement.” The goal of these incentives would be to make the regime
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realize that the packages proposed by the international community and/or the U.S.
would be more attractive than Iran’s current position as an isolated state. Iran has
been working on its nuclear project for over five decades now—they are not likely to
give up on their project unless they can be convinced that the benefits of abandoning
their ambitions outweigh the cost that went into it. This will be a difficult endeavor, as
Iran has spent billions of dollars and invested many years into the project that has
come to be seen as a symbol of national pride.

Sanctions have not produced the desired results in Iran. Instead of penaliz-
ing the regime for their choices, which consequently fuels the nationalistic drive for
weapons, Washington needs to take into serious consideration the opening of bilat-
eral talks with Tehran through formal diplomatic channels. This situation can no longer
be dealt with indirectly. There needs to be formal negotiations between the two na-
tions where Washington should make it clear that it is willing to offer economic pack-
ages to Iran if it gives up its uranium enrichment program, and commits to never
adopting a nuclear weapons program. Iran would have to allow transparency, and
would have to cooperate fully with international organizations regarding nuclear safe-
guards. Further, Iran must denounce its ties to terrorist organizations. If Iran can
comply with these conditions, the U.S. should openly lay out its incentives which
would be as follows: the U.S. would drop its objections for Iran to join the World Trade
Organization and welcome the participation of Iran into the international community,
whose rules would have the double advantage of inevitably force hard-liners to under-
take liberalizations that they have thus far resisted. Sanctions should be dropped, and
commerce should begin between the two nations. Nuclear fuel would also be supplied
to Iran granted they do not seek to produce their own. Any combination of these
would be an appropriate gesture. Europe is currently exploring different trade options
as incentives to Iran, and so far the response from Iran has been promising. The
objective of such incentives is not to bribe the regime, rather open up Iranian society
to the international community and allow for economic liberalization of its political
sphere—with the long-term goal of democracy. The younger generation of Iranians
will respond well to these initiatives as the clerical regime has failed in all attempts to
bolster the Iranian economy.*’

While engaged in diplomatic talks with Tehran, Washington should address
the situation to Moscow and Beijing in order to have their cooperation in case the
situation does need to go before the U.N. Security Council. To date, Russia and China
have maintained they would veto the move, so the U.S. needs to emphasize the gravity
of the situation and the political (and economic) consequences of siding with the
Iranian regime. Because the U.S. has not worked out a clear position in dealing with
Iran,®® the key for the time being should be to buy time. The recent suspension is a
move in this direction; Washington needs to formulate a policy before its expiration.

Besides the offering of economic incentives, Iran needs assurance of re-
gional security. One of the factors driving Iran’s nuclear program is the perceived
threat coming from Israel. If the U.S. is concerned about nuclear weapons in the Middle
East, it should be seen as more even-handed in its objections. Iran needs to be reas-
sured that Israel’s weapons are for use only as deterrents. Another approach would be
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to adopt a more balanced policy in which Israel should be scrutinized for its own
clandestine actions—the absence of this only plays into the Iranian paranoia—not
entirely unrealistic—that neighboring and other states are at the least hostile to the
Islamic Republic’s existence, even if not actively conspiring against it.

The most effective solution would hold the entire region to a nuclear weapon-
free pact where nations denounce their intentions and need for nuclear weapons.
Essentially the Persian Gulf would become a nuclear weapon free region. If imple-
mented, this would be a success in establishing regional security. Countries who do
not sign onto such an agreement would be viewed as a threat to peace, and subject to
pressures, fines, and appropriate coercion. This would show a genuine effort and
concern on the part of the U.S. and the international community to take on a meaning-
ful policy regarding WMDs in the Middle East and surrounding regions. The plan
does not single out any nation, rather holds all regional nations accountable to the
same standards.

When it comes down to the real issue, the main security factor motivating
Iran is the U.S. itself—a conundrum, as former National Security Council Director for
Gulf Affairs Kenneth Pollack concluded at the conclusion of his tome on Iranian-
American relations, that is “even more frustrating because it derives largely from the
psychological and political taboos that have calcified around the idea of the United
States in Iran’s collective psyche over the past fifty years.”* In absence of improve-
mentin Iran-U.S. relations, the regime in Tehran will not give up its nuclear ambitions.
Wiashington needs to ease its harsh rhetoric and regional actions, which are seen as
acts of aggression in Tehran. Calling Iran a part of the “Axis of Evil” only reaffirms the
Iranians in their anti-U.S. stance, especially when the U.S. military has set up positions
in Afghanistan and Iraqg, countries on either side of Iran. This once again highlights
the need for normalization of bilateral negotiations between the two nations. The
slightest mixed signal or misinterpreted move may set off a series of unintended—and,
undoubtedly, undesirable—consequences.

Regardless of any policy implementation or agreements reached between the
world community and Iran, it should be presupposed that any agreements reached
with Iran should be viewed guardedly. In the past Iran has deceived the IAEA about
the progress of their program. No matter what incentives or agreements are reached,
Iran’s program has been imbedded in national doctrine for over half a century, so
changes will not come easy. Trust building through dialogue and good-willed ges-
tures would be appropriate to further cool not only the current volatile confrontation
over Tehran’s nuclear ambitions, but also go a long way toward easing the conflicted
relations between Iran and the United States. If the U.S. and the international commu-
nity can reach a consensus with Iran on the nuclear issue, it will be an international
victory in which all sides can celebrate the value of creative diplomacy.
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Hamas and Violence: AComparative Analysis of Islamist Movements

Nathan Piper
University of Pennsylvania

Introduction

The formal establishment of Hamas, the Islamic Resistance Movement, in
December 1987 opened a new era in which Islamic fundamentalism played a height-
ened role in Palestinian politics. Unlike the Muslim Brotherhood from which Hamas
had emerged, Hamas took an active role in politics, jumping headlong into the struggle
against Israel with its direct participation in the intifada. Since Hamas’ inception, armed
struggle has been central to the organization’s theory and practice: as its Charter
clearly states, “There is no solution to the Palestinian problem except through struggle.”
Hamas’ use of violence against Israeli military and later civilian targets has helped it
achieve popularity and distinction among the Palestinian population because of its
contrast with the Palestinian Liberation Organization and then the Palestinian Author-
ity, both of which have sought peaceful negotiations with Israel since the early 1990s.
Many Israelis and Westerners have perceived Hamas as an intransigent Islamic terror-
ist group that will continue its military activities without end and obstruct a peaceful
resolution of the conflict. As United States Secretary of State Colin Powell’s asserted,
for peace to occur, “We ultimately have to reach a point where the capability for
terrorism that exists in these organizations[Islamist groups] is removed.”? The view
that Hamas will use violence until it is no longer capable of doing so is based on
certain ideological declarations by Hamas that the organization has not been dogmati-
cally bound to, such as its 1988 Charter which renounces peaceful negotiations, and
by ignoring the complex evolving and pragmatic character of the movement. As Hamas’
roots are the Muslim Brotherhood, and it is part of the broad wave of Islamism that
emerged throughout the Arab world, Hamas demonstrates similarities to other Islamist
groups that have sought power in their respective countries. Analysis of the course
of Islamist movements in North Africa in Egypt, Algeria, and the Sudan can be informa-
tive in understanding the use of and forgoing of violence by Islamist groups. This
comparative analysis can be used in tandem with examination of Hamas’ history to
help determine under what conditions violence will likely be used and when it would
be renounced. It will be seen that a pragmatic weighing by Hamas leaders of the
potential costs versus incentives of using violence is decisive in determining action.
Primary considerations for Hamas in using violence include its popularity and legiti-
macy among the Palestinians, the level of repression Hamas faces from the Israelis and
the PA, and the perceived fairness of the overall system in which it finds itself. Crucial
to Hamas is its survival and continued relevance in Palestinian politics, as it is more
concerned with long term rather than short term goals. Thus, while its Islamic ideology
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and principles are held dear to many members of Hamas, practical and realistic con-
cerns play an important role in decisions about armed struggle. In addition, intra-
organizational processes impact decision-making and at times result in unclear poli-
cies, which may affect how violence is used.

Before turning to the main focus of the paper, which is Hamas and its use of
violence, Islamist movements in Egypt, Algeria, and Sudan will be analyzed for com-
parative purposes. Similarities and differences can be found in all of these movements.
What links them is their Islamist nature. Martin E. Marty and R. Scott Applebly
discuss the relationship between various Egyptian organizations, which can be ap-
plied to Islamist groups in general:

Despite these ideological and tactical rifts between the Muslim Brotherhood
and the radicals, the groups share basic goals, and, at times, resources. All
those who are described as fundamentalist, fringe radicals and mainstream
politicians alike, believe that the ruling party should systematically apply
Islamic law (Shari’a) and advance a program of moral reconstruction guided
by the Qur’anic principle ‘Command what is right and forbid what is wrong.”®

Although Islamist groups may have similar conceptions of the government
and society they want to establish, organizational interests also play an important role
in policies. To understand the actions of a particular Islamist organization, it must be
analyzed in the context of the political environment in which it finds itself. As Andrea
Nusse writes:

Politics based on Islam are no simple product of some essential, historically
given body of beliefs and practices, but the result of particular constructions
of discourses related to current situations.*

Islamist groups in Egypt have been influential in politics since the beginning
of the 20" century. Hasan al-Banna founded the Muslim Brotherhood in Egypt in 1928,
and the group has since spread. The group’s original goal was to create an Islamic
society free from Western influence through political means. In Egypt, the Muslim
Brotherhood was at first a violent organization that sought political power. It chal-
lenged the Arab nationalist forces throughout the 1940s and early 1950s. After Nasser
achieved power in Egypt and an assassination attempt on him failed, the Muslim
Brotherhood faced severe repression, with thousands imprisoned, and lost its popu-
larity. Violence was therefore given up by the Brotherhood because, “Its very aspira-
tion to be a mass organization, which required government tolerance to permit legal
activities, discouraged radical activity.” In 1964 Nasser freed the Brotherhood pris-
oners in order to balance against Marxists. This freedom did not last long, though, as
Sayyid Qutb, a Muslim Brotherhood leader, developed a theory under which the Nasser
regime was deemed jahiliya, or infidel. Walid Mahmoud Abdelnasser writes, “Qutb
ascribed to the Islamic vanguard the task of eliminating the powers of jahily societies
and leaders,” including Arab governments in which “laws were imported from infidel
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countries to be imposed on Muslim peoples.” Following this announcement, Nasser
again repressed the Muslim Brotherhood, which lasted until Anwar Sadat’s rise to
power in 1970. Sadat released the Islamist prisoners, who did not challenge him until
the 1977 Camp David Accords with Israel. The Egyptian Islamist movement, which had
been almost entirely led by the Muslim Brotherhood, split at this point. The Brother-
hood continued to renounce violence, focusing on education and becoming involved
in parliamentary politics. Its members saw the costs of using violence as too great, as
it put the organization’s future survival and prosperity at risk. Smaller groups, how-
ever, designated the Sadat regime as jahiliya because of its betrayal in making peace
with Israel, and sought to organize a violent revolution. John Esposito notes,

While the older generation of Muslim Brothers had moderated their voices
during the early Sadat years, this new generation of Islamic militants, some of
whom had been younger members of the Brotherhood, espoused a more
aggressive, anti-government strategy. Because they developed as secret
societies, little notice was taken until they began to engage in violent, anti-
government attacks.”

There was no popular backing for such a revolution, but when Sadat sought to repress
radical Islamist groups in 1981, he was assassinated by the group al-Jihad.

The assassination of Sadat did not result in a popular uprising or revolution
and instead horrified most of the population. This, coupled with the policies pursued
by the succeeding president Hosni Mubarak, bolstered the Muslim Brotherhood in its
resolve to avoid violent and revolutionary activity. Unlike Nasser and Sadat in later
years, Mubarak was more nuanced in his approach to Islamist groups. Smaller extrem-
ist groups such as al-Jihad faced severe repression for attempting violence, while
Mubarak tried to reconcile with the peaceful Muslim Brotherhood. Under these con-
ditions, the costs of violence for the Muslim Brotherhood would have been substan-
tial, while some incentives existed for taking part in the system. It was hoped that
through parliamentary participation the Muslim Brothers could bring about Islamic
reforms. At the same time the Muslim Brothers distanced themselves from and criti-
cized the radical groups that continued to use violence. The Muslim Brotherhood has
shown in this regard that it is a pragmatic political organization. As Barry Rubin writes:

Criticism of the government and society is still sharp, but it is also con-
strained by a fear of persecution. The very gains made by the Brotherhood,
including its lucrative links with the Islamic investment companies, give ita
stake in the stability of the existing system.®

Conversely, the revolutionary groups continued the use of violence through-
out the 1990s. Unlike the Muslim Brotherhood, these groups, called the Jama’at, do
not see themselves as having any stake in the current system. They believe it is too
corrupt to change by working from within. Most of these groups have had little long-
term strategies instead focusing on immediate destructive attacks. Yet, the group al-
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Jihad developed an ability to conduct a longer and more effective struggle. It has a
more disciplined organization and a more refined approach to using violence than
other members of the Jama’at. The level of violence utilized and the targets of the
violence hit by al-Jihad have been varied depending on conditions at the moment.
Whenever lessening violence would serve to increase popularity for al-Jihad, it has
usually done so. Barry Rubin notes that long, patient work to build a mass base,
however, can also lower the immediate level of violence and terrorism. Rather than an
integral part of a revolutionary strategy, the assassination of Sadat was a quick reac-
tion to the massive arrests of a few months earlier.®

Also, each act of violence undertaken by al-Jihad has been justified not
under the framework of holy war, but as a last resort and defensive measure against the
anti-Muslim’s regime’s actions. In this regard, al-Jihad, like the Muslim Brotherhood,
shows a degree of pragmatism in its political decisions, as neither are strictly bound by
ideology. The difference between the two is that the Muslim Brotherhood has deter-
mined that it is possible to work from within the system and that this will bring the best
chances of success. On the other hand, al-Jihad sees the implementation of an Islamic
state as hopeless under the current political system in Egypt. These two modes of
action are options that Hamas faces, and the incentives for each will be addressed later
in this paper.

Another North African country in which Islamism has been influential in
politics is Algeria. Algeria was under French colonial rule until a revolutionary war
broke out in 1954. Although Algeria was a Muslim society, the organization that led
the revolution and took power, the National Liberation Front (FLN), was more nation-
alist than religious. “The regime was quite similar to the Arab socialism of Abd al-
Nasser of Egypt—plainly, middle class-socialism,” and thus did not embody the char-
acteristics hoped for by Islamists.!® From its victory against France onward until 1989
the FLN had a single-party monopoly over Algerian politics and continued its secular-
ist nature. Islamist groups were marginal under the tightly controlled political atmo-
sphere, as “the regime was forced (and succeeded in doing so for 20 years) to prevent
everyone, whether individual or group, from gaining any kind of privileged access to
the religious scene.”** The Muslim Brotherhood had little influence, as it had cooper-
ated with the French, while Islamic groups that had played a role in the revolution were
denounced and overpowered by the secular left of the FLN.

There was a general discontent that arose due to the failure of the regime’s
economic and agrarian policies which coincided with the rise of Islamists. Beginning
in the 1970s, Islamists undertook small acts of violence, such as vandalizing stores
selling alcohol, but in the 1980s Muslim activism began to escalate. Islamists held
public prayers and issued documents calling for the implementation of Islamic laws
and an Islamic constitution. The first death occurred September 28, 1981 when 30
Islamists overran a mosque to protest an arrest and a policeman was killed.*? This was
followed by increased government repression, bringing the Islamists, who were previ-
ously relatively unknown, to the forefront of the national scene. Mustapha Bouyali
led the Algerian Islamist Movement which began gathering firearms and explosives
and carrying out small acts of armed struggle, while the authorities attempted to counter
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the movement through arrests. In analyzing this first Algerian Islamist group and its
use of violence, Francois Burgat and William Dowell write, “The armed option which it
had chosen (and which the tendency’s majority and “center” were far from adopting)
was perhaps nothing more than a reaction to the initial violence that the government
had directed towards it.”**

A combination of the regime’s moderate repression and preempting Islamist
demands held off significant additional violence for several years. Yet, in October
1988 riots occurred that resulted in the end of the FLN’s monopolization of govern-
ment. The riots arose due to great economic pressures and discontent among the
population, while divisions in the regime weakened it. The government’s response in
putting down the riots lacked all proportion. The military was called in, and automatic
fire left over 200 people dead. The Islamist group of demonstrators, which represented
the only distinct component of the rioters, came under direct fire. The government lost
its legitimacy with these measures, and in order to gain this back, it initiated constitu-
tional reform allowing pluralism. A multitude of parties were created, but the Islamic
Salvation Front (FIS) emerged as the leading religious party. The FIS’ rise was not a
sudden phenomenon, but the culmination of a longer process, as Rabia Bekkar de-
scribes:

There was a progression: from the mosque regulating social conflicts, to a
semiorganized system of neighborhood committees, to a national organiza-
tion after the legal incorporation of the FIS in 1989. The local groups were
easy to pull in. All the FIS had to do was to incorporate them politically,
ideologically. They were already doing the work. Before 1989 there was
already this base.™

As a result of this situation, “though they were not the initiators of the events of
October 1988, the leaders of the Islamist opposition were its main beneficiaries.”
Prior to elections, the FIS showed a great amount of support in the streets during mass
demonstrations. “The FIS occupied the street and transformed that space into a
privileged arena for the diffusion of its message.”*® In the first free election of indepen-
dent Algeria, held on June 12, 1990, the FIS won an overwhelming majority. These
were local and provincial elections. In order to prevent a repeat of the FIS victory in
the national government’s legislature, the FLN changed voting laws to drastically
favor itself, using extreme gerrymandering. The FIS organized strikes and demonstra-
tions to counter this, because, “for the FIS to accept the principle of such a vote would
be the equivalent of approving of its own public execution.”*” This resulted in the
declaration of martial law by the head of state. Extreme levels of repression and arrests
of leaders occurred, causing disruption of the infrastructure. Nevertheless, the ability
of the FIS to mobilize large numbers of people continued. Elections were scheduled
for December 1991, and the FIS leaders who were free decided to participate.

The Algerian FLN did not expect the massive victory that the FIS achieved in
the election. In fear of an FIS seizure of power, the president dissolved the parliament
and resigned, and a military takeover occurred, establishing the command of the High
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Council of State. At first the FIS used only public declarations against the actions of
the army, seeking to avoid violence.. It faced suppression upon each of these, how-
ever, and was banned in March 1992. Bekkar describes the situation after the elec-
tions:

There had been the feeling that a breath of liberty was coming, and then—it
collapsed. There was incredible restraint on the part of the Islamists, which
was much more important than what happened afterward: the coup d’état,
military takeover, and then the punishing of the FIS. Police and soldiers kept
a close watch on the associations and the mosques. They tried to push them
to extremism. Then there was violence, imprisonment. This is all classic.*®

The FIS then began to use violence to attack the government, while levels of repres-
sion rose until a state of civil war emerged. The 1990s was characterized by violence
between Islamists and the government, with thousands dying yearly. The FIS has
continued to be excluded from elections, but by 2000 largely gave up armed struggle,
as its military wing, the Islamic Salvation Army, disbanded itself in January 2000 due to
President Bouteflika’s “Civil Concord” policy granting amnesty for those who had
revolted against the government. Still, small numbers of Islamist militants continue to
wage armed struggle against the government.

The experience of the Islamists in Algeria shows an evolution in the use of
violence against the regime. As Islamist groups first arose, there was no prospect for
participation in the government, as it was monopolized by a single party. Thus, low-
level violence was utilized, although armed attacks were generally avoided. Islamists
only undertook killings after they faced violent repression from the government. Ini-
tially, violence was used also to gain recognition and bolster support for the move-
ment. Once a broader base of support was established, demonstrations were orga-
nized by the FIS, but a military struggle was not adopted. Even following the extreme
repression of the October riots, the FIS avoided violence in hope of taking part in the
new pluralism that the regime was forced to adopt after losing legitimacy. When the
FIS won the local and then national elections, it hoped to gain power peacefully. The
intervention of the army prevented this from occurring. Still, leaders of the FIS tried to
forestall violence by Islamists, hoping for peaceful negotiations. Once the High Coun-
cil of State systematically repressed and banned the FIS, however, it became apparent
that nothing could be gained by continuing a reformist route and working within the
system. Violence thus broke out between the Islamists and the Algerian government.
In Algeria, it can be seen that Islamists generally adopted violent measures only when
the option of gaining power peacefully was not feasible.

In Egypt, Islamists were unsuccessful in their attempts to gain power in the
government either through revolution or parliamentary participation. In Algeria, the
Islamist group FIS was successful in winning elections, but was unable to gain control
of the government after a military takeover prevented this. Sudan, however, provides
an example in which Islamist groups succeeded in rising to power. The early history of
Islamists in Sudan is similar to that of Egypt. Local Islamic groups joined in 1954 to
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form the Sudanese branch of the Muslim Brotherhood, which was a reformist organi-
zation, eschewing violence. Although the Brotherhood lost influence with the rise of
Arab Socialism in the region, it remained a significant member of the opposition group
to the Sudanese leader Numayri, which attempted a coup but failed. In 1977-78 Numayri
undertook a “national reconciliation” and leaders of the Brotherhood became active in
the regime.*® Thus, as John O. Voll writes, “While there was conflict between the chief
articulator of Arab Socialism and the Sudanese Brotherhood, in the end Numayri and
the Brotherhood cooperated in a way that Nasser and the Egyptian Brotherhood never
did.”® The Muslim Brotherhood did not gain complete control of the government, but
the head of the military government Omar Hassan Ahmed Bashir, who took power in
1989, continued to promote an Islamic identity to the state, especially in light of the
civil war with the secular Sudan People’s Liberation Movement. Voll notes:

Organized nonviolent fundamentalism has been very successful in the Sudan.
Under Numayri and during the parliamentary period in 1964-69 and 1985-89,
the Brotherhood was legally recognized and was becoming an increasingly

significant political force. . . . Brotherhood influence in the Bashir regime
represented an important continuation of this development at the beginning
of the 1990s.%

\oll also points out that with the success of nonviolent Islamism in Sudan:

There has been virtually no organized activity of the Jihad type in the Sudan.
.. Instead, the militant, violent revolutionary group is that which advocates a
secular state and the de-Islamization of society.?

Yet, the case of Sudan cannot be considered a perfect example of the rise of Islamism
to power by groups such as the Muslim Brotherhood. As has been described, a mili-
tary regime was responsible for the Islamization of Sudan. The Islamized regimes under
Numayri and Bashir,

did not alter their fundamentally discipline-centered antipolitical character.
This character has been manifested not only in their distrust of the political
movements that supported their Islamization programs and whose leaders
aspired to play the roles of its theoreticians and organizers, such movements
include the Muslim Brotherhood in the Sudan. . . %.

Marked differences in Islamist groups’ use of violence can be seen in the
cases of Egypt, Algeria, and the Sudan. The largest group in Egypt, the Muslim Broth-
erhood, gave up the use of violence completely from the mid-1960s and onward. It
adopted a reformist strategy and attempted to work within the parliamentary system to
Islamisize Egypt. The hope to gain broad support with a more moderate ideology, while
avoiding repression from the government which could threaten the group’s survival,
led to this nonviolent course. Others in Egypt were not satisfied with a reformist
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course of action and continued a revolutionary struggle, as they viewed the Egyptian
regime as corrupt and beyond reform. These smaller Jama’at groups such as al-Jihad
used violence initially in order to gain notoriety and garner support. The repression
that these groups faced following attacks, however, oftentimes rendered them ineffec-
tive and disrupted their ability to act. Al-Jihad has been distinguished in its strict
organization and pragmatic use of violence based on analysis of political conditions,
but has still been far from successful in challenging the regime. In Algeria, Bouyali’s
Algerian Islamist Movement used low levels of violence such as vandalism to try to
affect change in the political system dominated by the FLN. Once the authorities
reacted with increased repression such as large numbers of arrests, this group in-
creased its arms supply and the level of violence. This movement operated for only a
short time, as government measures reduced its effectiveness and popularity. The FIS
emerged following the 1988 riots. It was originally a political group that sought to take
advantage of the increasing openness of the Algerian political system. Its popularity
in elections and challenge to the regime led to a military takeover, and the FIS was
eventually forced to develop an armed wing to remain relevant and continue its exist-
ence, as it was banned and its members faced severe repression. The FIS and other
Islamists were engaged in armed struggle throughout the 1990s until most members
were convinced to agree to a cessation of violence in 2000. In Sudan, the Islamists in
the Muslim Brotherhood participated in a violent campaign only for several years as a
member of a broad opposition to the Arab Socialist regime. The Brotherhood was able
to gain power and take part in the leadership of the Sudan, however, in a nonviolent
parliamentary manner. Thus, violent revolutionary Islamist groups never formed to
any significant extent in the Sudan.

The examples of Islamist movements in Egypt, Algeria, and the Sudan demon-
strate that Islamist groups have approached the use of violence in a wide variety of
ways. While all of these groups have sought to establish an Islamic state and society,
their approaches to achieving this have differed largely due to the situation in which
they found themselves. Thus, the use of violence by Islamist groups varies across
groups, but also is not constant within particular groups over time. Political rather
than ideological concerns are dominant, especially in the larger groups that seek broad-
based support. While there may always be smaller radical groups that refuse to give
up violence and revolutionary goals, larger organizations such as the Muslim Brother-
hood and FIS have demonstrated that they will use violence only when the costs of
employing peaceful means are too great to bear, as there is a fear of engendering
repression by the regime and losing popular support.

Such considerations must be taken into account when analyzing Hamas and
the conditions under which it will continue to use violence, or become a peaceful
political organization. The perception shared by many that Hamas is inherently violent
conflicts with its historical development. The history of Hamas before 1987 is essen-
tially the history of the Muslim Brotherhood in Palestine. Muslim Brotherhood mem-
bers first took action in Palestine in the Revolt beginning in 1936. Brotherhood mem-
bership and activity grew rapidly in the years before the 1948 War, and upon the war’s
outbreak, Brothers participated in the fighting. Thus, in its early form in Palestine, the
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Muslim Brotherhood did engage in violence, though not to the degree of other groups
such as the Qassam Brigades. Following the war, the Gaza and West Bank branches
were separated. The Gaza branch, though influenced by Egypt, was independent and
continued a revolutionary and military struggle to end the occupation. In the West
Bank, military action was avoided by the Muslim Brothers, as they become united with
the Jordanian branch and did not want conflict with the Jordanian regime.

The rise of Nasser and Arab Socialism changed things, however, as the Mus-
lim Brotherhood was made illegal in 1954 in Egypt, affecting the Gaza branch. The
group adopted a new strategy, which was to strengthen its chances of survival by
withdrawing from politics. It would instead seek to prepare Palestinian society to
liberate Palestine in the future through education and “the upbringing of an Islamic
generation.”?* Certain members of the group were unhappy with this solution, which
they saw as ineffective, and broke off in 1958 to form Fateh, or the Palestinian National
Liberation Movement, in order to continue the struggle. Except between 1968 and 1970
in which guerilla operations were conducted by the Brothers before the PLO’s with-
drawal to Lebanon, the Brotherhood continued to abstain from politics and avoid
violence until the mid-1980s and the formation of Hamas.

While Hamas became operational in 1987, the structural development of the
organization was already largely intact. By 1984 leaders of the Palestinian Muslim
Brotherhood began to discuss moving from the organization’s educational focus to
taking a more active role in the struggle against the Israeli occupation. This was partly
due to the rise of Islamic Jihad, an Islamist group which pursued armed struggle and
drew members away from the Muslim Brotherhood. Leaders such as Sheikh Ahmad
Yassin argued that the Brotherhood must prepare for a violent uprising, and this led to
the formation of a “small and secret military apparatus to acquire a cache of arms and
to prepare for military action.”? Brotherhood documents show that the organization’s
role had three primary thrusts: “cadre formation and mobilization, passive resistance,
and military action.”?® Cadre formation and mobilization involved attempts to garner
popular support in universities and elections, passive resistance included involve-
ment in demonstrations and protests, while military action involved preparation for
armed struggle by building up infrastructure, intelligence, and weapons supplies.
Military cells organized by Hamas carried out small attacks even before the outbreak
of the intifada. Thus, when Hamas was created, it was basically a continuation of the
new focus of the Muslim Brotherhood that emerged in the mid-1980s.

A variety of factors led to the outbreak of the intifada in December 1987. One
of the contributing elements was the rise of political Islam in Palestine, as expressed by
al-Jihad’s rise and the Muslim Brotherhood’s decision to take part in the armed struggle.
This decision was formalized by the Political Bureau of the Muslim Brotherhood in
Gaza by creating Hamas the day following the intifada’s outbreak, a decision which
was “a product of the new circumstances imposed on al-Mujamma’ al-islami [the Pales-
tinian branch of the Muslim Brotherhood] by the Palestinian civil uprising.”? The
political activation of the Muslim Brotherhood was based on “organizational needs”
rather than “ideological imperatives.”? Many of the wings and leadership within the
organization were carried over from the Muslim Brotherhood, such as its Security
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Wing which was formed in 1986 and targeted Palestinian collaborators. At this point,
early in the intifada, Hamas leadership saw its main priority as facilitating the mobiliza-
tion of the Palestinian people in their uprising. The organization encouraged low levels
of violence, such as stone throwing or even stabbings, but mostly avoided the use of
firearms and explosives. The Events Unit of Hamas had one of the most important roles
in the first years of the intifada, which, as Anat Kurz and Nahman Tal describe, in-
cluded, “initiating and enforcing strikes, inciting street riots and demonstrations, block-
ing roads, writing nationalist and religious graffiti on walls, assisting families that
suffered losses in the uprising, and burying the people killed during the clashes with
the Israeli security forces”.

While armed struggle is a central element in the early documents of Hamas,
which are among its most radical in ideological terms, a focus is accorded to popular
uprising, and mass demonstrations rather than highly organized military operations or
suicide bombings that were later utilized. For example, a Hamas leaflet dating Novem-
ber 10, 1988 stated,

Our struggle with the Zionists is not a campaign for partition of borders, and
itis nota dispute over the division of land; it is acampaign over existence and
destiny. In this position, we see the hope and aspiration of our people every-
where to arouse in you the spirit of the struggle, the spirit of the outbreak of
the revolution of 1965. We call on you to take under your wing the spirit of
the children of the stones and the continuation of the armed struggle, no
matter what the cost.*

At this point in time early in the intifada, the Palestinian masses showed high levels of
participation and their action was effective as a means of struggle and raising aware-
ness about the oppression of the occupation. Khaled Hroub describes beginning of
the intifada:

For approximately three years, mass demonstrations, throwing stones, clos-
ing streets, and burning tires were the important methods used. During this
period, the intifada reached the peak of its effectiveness by succeeding in
recruiting masses of ordinary people to participate and by managing to draw
international support.®

As time progressed, levels of mass involvement fell, causing a shift in focus
by Hamas. Even beforehand, however, isolated cases of military force were employed
by Hamas—notably two abductions and killings of Israeli soldiers in 1989. Anew era
of heightened military operations began with the establishment of the Izz al-Din al-
Qassam Brigades in 1992, although the apparatus for these brigades already existed.
The Brigades carried out attacks on military targets soon after its inception. In 1994
Hamas launched a number of suicide bombing attacks which, for the first time, targeted
Israeli civilians. Alarge wave of suicide attacks on Israeli buses also occurred in 1996,
in response to the assassination of Hamas member Yahya Ayyash, ‘the Engineer.” In
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the years following the Oslo Peace Accords, from 1993 to 1996, the overall incidents of
violence, such as large-scale riots and stone throwing, fell. Yet, the more intense
military operations by Hamas which resulted in greater casualties per attack increased
during these years.®? Although public support for such attacks was low, Hamas’
violence contributed to the stagnation of the peace process and the election of the
right-wing Israeli Prime Minister Netanyahu in 1996. This dissolution of the peace
process beginning around 1997 in turn led to greater disillusionment among Palestin-
ians about the benefits of negotiations with Israel and an increase in Hamas’ popular-
ity because of its intransigence. While Hamas exerted effects on the peace process,
Khalil Shakiki describes how the course of the peace process also impacted Hamas:

The second change brought about by the peace process was in Hamas, the
most powerful opposition force in Palestinian politics. The unfolding reality
of the peace process began to bring changes within Hamas, created by the
PA’s policies and actions. These include changes of public opinion reducing
support for Hamas. Between 1993 and 1997, Hamas lost something like 40%
of its support. Not surprisingly, Hamas did make some gains in mid-1997.
These seem to a large extent to reflect changes in public opinion regarding
the question of violence.*

Analysis of Hamas’ actions during the first intifada and the years following the Oslo
agreements shows that violence has been used as a political tool. Hamas initially
mobilized the masses in large-scale demonstrations in which low-levels of violence
were used. As this lost its effectiveness and Israelis used more repressive measures,
smaller but more intense military operations were carried out by Hamas. These were in
response to both Israeli violence and in order to thwart the success of the peace
process. As Ziad Abu-Amr writes,

Hamas’s military activities are intended not only to strike at the occupation,
but also to embarrass the negotiating factions and to bolster its own position
as a major Palestinian force that cannot be ignored and without which no
agreement can be reached.®*

Hamas saw both the interests of the Palestinian people and Hamas’ own popularity
and political relevance at stake if the PA succeeded in negotiating with Israel. Violence
was the most effective means of preventing this from occurring.

A variety of distinctions must be made in analyzing Hamas’ use of violence.
First of all is the question of who the broad targets of Hamas’ attacks are. Similarities
here can be seen with revolutionary Islamist groups in Egypt, which found it neces-
sary to differentiate between the types of targets it attacked, as each had certain
implications that could undermine the Islamists’ cause. As Barry Rubin writes:

Killing Arabs and Muslims challenged both nationalist and traditional Is-
lamic thinking and was unpopular: Copts were at least fellow Egyptians, and
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striking them seemed to undermine national unity. Murdering tourists—though
they be foreigners and non-Muslims—damaged the livelihood of many Egyp-
tians.*®

Although there are a wide variety of actors that Hamas could feasibly consider attack-
ing, including Israel, the Palestinian Authority or PLO, other Arab regimes, and the
U.S. or other Western nations, it has been discriminating in its decision to target only
Israel with violence. While the other actors could be justified as legitimate targets
under Hamas’ Islamist ideology, political considerations have led to pursuing non-
violent relations with them. The limit of Hamas’ power in the face of Israel’s superiority
has made it necessary that Hamas keep its number of enemies as low as possible, while
seeking cooperation with a wide variety of groups, particularly other Palestinian, Arab,
and Muslim groups or nations. Hamas has avoided denoting the PA, other Palestinian
opposition groups such as the PFLP, or other Arab regimes as jahiliya, or pagan, and
deserving of having holy war waged against them. This is in contrast to the Palestinian
Islamist group, Islamic Jihad, which calls both Israel and other Arab regimes, “two
faces of the same coin; they are both the fruit of the Western invasion of the Arab
world.”** Hamas has also sought to achieve international legitimacy and has avoided
undertaking or supporting violent operations outside of the borders of the Occupied
Territories and Israel.

Perhaps the greatest restraint of Hamas in its use of violence can be seen in
its relations with the Palestinian Authority. Strong tension has existed between the
two, but Hamas leaders have sought to maintain a degree of solidarity and have not
attempted to directly challenge the leadership of the PA or the PLO. t has avoided
attacks on the PA and has eschewed political assassination as a policy. Yet, under
strong Israeli pressure to crack down on Hamas for attacks against Israeli targets, the
PA carried out repressive measures against Hamas, using mass arrests. Hamas has
resisted retaliation, which could result in a Palestinian civil war, further weakening the
Palestinians in the face of Israeli power. Thus, perceiving Israel as the foremost enemy
to the Palestinian people and to the establishment an Islamic Palestine, all efforts of
armed struggle have of yet been directed against Israel.Within the broader distinction
of Israel as the target of violence, Hamas has made several shifts in its strategy and
tactics over time, reflecting the changing political environment. Some parallels can be
seen between Hamas and the Algerian FIS in this regard. The FIS originally avoided
military attacks against the regime, instead seeking to mobilize the population, foster-
ing riots and large demonstrations, which it could use to its advantage in elections.
Once the military takeover occurred, the election results became irrelevant, and the FIS
faced higher levels of repression, it reverted to military action, as the conditions it
faced made a more peaceful option ineffectual. Though not directly parallel to this,
conditions have forced Hamas to shift strategies. Of course, for thirty years the Mus-
lim Brotherhood in Palestine avoided violence and political action. With the outbreak
of the intifada, Hamas was established with armed struggle as central tenet to the
organization. This was justified in Hamas’ unofficial journal, Filastin al-Muslima,
stating that “as the enemy closed all roads to a peaceful solution, the only means to
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realize this peace that remained was the use of our hands.”’ It initially favored low-
level uses of violence through mass action. This was not due to a lack of military
capabilities, as these had been established by the Muslim Brotherhood in the 1980s
even before Hamas’ formal creation. Rather, it was based on what was most effective
politically and what could be justified as a legitimate target of violence. Whenever the
PLO used the intifada as a bargaining chip in coming to an agreement with Israel,
which occurred with the Oslo agreements, Hamas increased the level of violence it
employed. This was to challenge the PLO’s legitimacy and to derail the peace process,
which Hamas saw as forfeiting Palestinian rights, as the PLO leadership “exploited the
gains of the intifada by making concessions to American and Zionist claims.”® Oslo,
and any peace with Israel, could also hurt Hamas in terms of the organization’s inter-
ests. Popularity for Hamas has been greater when chances of concluding a successful
peace with Israel was perceived as low. Yet, Hamas leadership has also had to consider
that using violence to disrupt the peace process could lead to the organization’s
isolation and marginalization, while a successful peace initiative could have the same
effect. Kurz and Tal describe how this dilemma has produced “harsh intra-organiza-
tional debates” in Hamas about using violence and challenging the PA in the peace
process with Israel.** A general division is found between leadership in the Occupied
Territories, which has become more pragmatic and willing to cooperate with the PAand
would consider the idea of concluding an armistice with Israel. Sheikh Ahmad Yassin
on different occasions voiced this program. On the other hand, Hamas leaders sta-
tioned abroad have tended to be more ideologically motivated and less willing to
discontinue armed struggle, as their separation from the conflict affords them the
ability to be more dogmatic without facing direct consequences.

Hamas also altered its policy of targeting Israeli civilians over time. The shift
to attacking civilians was brought about by Hamas leadership’s conviction of the need
to retaliate against Israeli attacks upon Palestinian civilians, beginning with the Hebron
massacre of 29 Palestinians by an Israeli settler in February 1994. Hamas described its
killing of civilians as the product of extreme circumstances, and that such policies were
an undesirable last resort. Even though it could have justified such suicide attacks on
civilians in terms of Islamic holy war, Hamas has attempted to characterize its use of
violence as legitimate using the language of international law and liberal norms. It calls
the violence a form of defense against a vastly superior enemy and necessary evil in a
war for national liberation. Thus, attacking civilians is not a strategy that Hamas will
inevitably employ, and attempts have been made by Hamas leaders, such as Yassin, to
establish a mutual armistice on civilian targets with Israel. In carrying out and continu-
ing a violent course of struggle, there are a number of important considerations that
the Hamas leadership must weigh. Although there are deep differences, these consid-
erations are much of the same issues that Islamist groups in Egypt, Algeria, and Sudan
faced. The revolutionary Islamist groups in Egypt had difficulty convincing the popu-
lation as a whole that the regimes they lived under were legitimate targets of attack
because of their infidelity to Islam. Even if the Egyptian government under Mubarak is
primarily secular in nature, those in office are still for the most part Muslim Arabs. This
fact is part of what led the Muslim Brotherhood in Egypt to become reformist. Hamas’
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view of Israel as the “Zionist Enemy” that has infringed upon Islamic lands, though
radical, is more readily accepted in mainstream Palestinian thought.*® This is bolstered
by the fact that Israel is occupying the Palestinians’ land and therefore has no legiti-
macy as a governing body in the eyes of Palestinians in the Occupied Territories.
While in theory, then, Palestinians may be more likely to support violence against
Israel, only a small percentage of the population is motivated purely by ideological
considerations. Instead, most Palestinians are concerned with the more concrete cir-
cumstances of their lives. Thus, if it seems that negotiating a peace agreement with
Israel will bring improved circumstances in terms of security and economic conditions,
a majority of Palestinians will support the peace process, and groups that continue to
use violence will lose backing. This has been shown empirically through public opin-
ion polls taken in the West Bank and Gaza Strip by the Palestinian Center for Policy
and Survey Research from 1993 onward. From February 1995 until June of 1998, when
the peace process was at its height following Oslo, a greater percentage of the popu-
lation opposed rather than supported armed attacks against Israel. Likewise, support
for Hamas was down at this time. By June of 1998, when the process seemed to be
stagnating, 50% of the population supported armed attacks, while 45% opposed them.*
Since then, with the outbreak of the second intifada, hopes for successful peaceful
negotiations have diminished, and support for violence has risen. Khalil Shikaki writes:

The loss of confidence in the ability of the peace process to deliver a perma-
nent agreement on acceptable terms had a dramatic impact on the level of
Palestinian support for violence against Israelis, including suicide bombings
against civilians. In July 2000, after U.S. President Bill Clinton’s failed attempt
to broker a final peace settlement at Camp David but before the eruption of
the second intifada, already 52 percent of Palestians approved of the use of
violence; a year later, that figure reached the unprecedented level of 86 per-
cent.*?

The outbreak of the second intifada bolstered Hamas’ position in terms of its public
support. As Shikaki continues:

By July 2001, the Islamists’ popularity had increased to 27 percent. And for
the first time ever, support for Islamist and nationalist opposition groups,
combined at 31 percent, surpassed the 30 percent garnered by Fatah and its
allies.®

The fact that Hamas has continued its armed struggle throughout the 1990s
and into the second intifada can thus be seen as a strategy motivated by political
considerations over ideological ones. The violence that Hamas has used has contin-
ued to make the organization politically relevant. Hamas has yet to directly challenge
the PLO or PAas the legitimate representative of the Palestinian people, either through
elections or violent revolution. Through pursuing the armed struggle, however, Hamas
has provided the Palestinian people with an alternative hope in the face of widespread
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feelings of failure by the PA and the peace process. Hamas’ military operations have so
far been effective in their consequences and contributed to Hamas’ popularity, and
can be seen as part of a larger strategy for Hamas’ hope to eventually rise to power in
Palestine and liberate it from Israel. Yet, it is conceivable that Hamas would give up the
use of violence under the right conditions. Indeed, in an interview in 1997 Sheikh
Yassin stated, “Hamas’ policy is one of realizing the goals of the Palestinian people. If
these goals are achieved by peaceful means, then there would be no need for other
sorts of action.”** Statements have also been made by Yassin and other Hamas leaders
that it would potentially agree to an interim agreement or armistice. Hamas would not
fully renounce its aspirations of liberating Palestine from the Jordan to the Mediterra-
nean, as this would contradict its ideology. Yet, Hamas regards the struggle for the
complete liberation of Palestine as a long-term historical process which will only occur
in the future when the time is ripe. There are allowances for short-term concessions
based on temporal political conditions, as long as the historical solution is still viable.
This provides Hamas with a great deal of flexibility within a larger ideological frame-
work. Hamas has on several occasions made entreaties of peace. In 1995, when Israel
planned a withdrawal of troops from West Bank cities, Hamas made assurances to the
PA that it would stop attacks. Yet, the peace ended after Israel’s assassination of
Yahya Ayyash and Hamas launched a series of bus bombings. Still, “After the first two
bombings . . . Hamas publicly announced its willingness to cease terrorist activities in
return for a moratorium on future Israeli assassinations of Hamas leaders.” On an-
other occasion, Ahmad Yassin, on July 22, 2002, promised to stop suicide attacks in
return for an Israeli withdrawal from the Occupied Territories. This was followed by an
assassination of Hamas leader Salah Shehade by Israel, however, and thus received no
consideration. Andrea Nusse affirms that Hamas will not necessarily be an obstacle to
peace, as, “The oft-proven pragmatism of the Islamic Resistance Movement makes it
probable that the armed struggle might be abandoned when their political influence is
secured otherwise.” Actions and statements by Hamas, such as its June 29", 2003
“Declaration of Ceasefire Initiative,” in which “suspending military operations against
the Zionist enemy for three months” was announced further lead one to conclude that
the organization is not inevitably bound by its ideology to continue armed struggle.*’
Yet, the current position of Hamas in Palestinian politics is a gray area, and its future is
uncertain. With the death of Arafat and upcoming elections, there is renewed hope
among Palestinians that benefits can be reaped by pursuing peace with Israel. The
continuation of the second intifada for over four years has left the Palestinian people
tired of its costly violence and ready for change. The public’s support for Hamas and
armed tactics have fallen in the most recent polls.** Hamas leadership has decided to
act as it did in the 1996 elections and boycott the upcoming January 2005 elections,
although not taking any measures to disrupt or challenge the results. The outcome of
the elections, though, may exert a strong effect on Hamas’ future and its continuing
use of violence. If a new Palestinian leadership comes to power that is able to effec-
tively pursue a peaceful negotiation with Israel, Hamas may be forced to renounce an
armed struggle or face political isolation. There are two fears among Hamas leadership
that makes the decision about whether to continue violence a difficult one. This di-
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lemma could in fact lead to a breakup of the movement. One fear is that, if armed
struggle is renounced and Hamas seeks to take part in the PA and the peace process,
it will lose its credibility and distinctiveness as a Palestinian resistance organization.
Its role will then become like that of the Muslim Brotherhood in Egypt, which, though
it takes part in parliamentary politics, has little real political power. If this option is
taken, more radical elements of Hamas such as the Qassam Brigades might decide to
break off and continue the armed struggle separately. Conversely, if Hamas decides to
continue its violent course, it could face problems as well. Its support could dwindle in
the future as people look to the peace process for hope and see Hamas’ violence as
detrimental to that. This could lead to Hamas’ political isolation and decreased impor-
tance. Hamas would also likely face increased repression by both Israel and the PA.
While Hamas has been effective in continuing to operate while facing repressive
measures, such as under Israel’s targeted assassinations, this may not continue to be
true in the future. In this scenario, Hamas could become more radicalized like the
Jama’at groups in Egypt and mount attacks on the PA. Also, repressive measures
could be severe enough that Hamas becomes forced to give up armed struggle, as the
costs of continuing them might become too great to bear, or the measures are disrup-
tive enough to impede its ability to organize attacks. These options do not bode well
for Hamas’ political future.

Yet, if the peace process under the new Palestinian leadership fails, Hamas
will likely continue to occupy an important role in Palestinian politics. Shaul Mishal
and Avraham Sela assert:

As long as negotiations between Israel and the Palestinian Authority for a
permanent peace settlement are marred by rivalry and disagreement, mistrust
and mutual recrimininations, Hamas will be able to continue mobilizing wide
popular support and to maintain its public image as a standard bearer of
Palestinian national values. As long as Yasir Arafat and the Palestinian Au-
thority fail to translate Israeli-Palestinian peace negotiations into tangible
territorial achievements and economic benefits, Hamas will be able to con-
tinue playing its role as the guardian of Islam and the champion of authentic
Palestinian aspirations.*

If a situation as Mishal and Sela describe continues, it is uncertain whether Hamas
would proceed with armed struggle. It could attempt to use the support it might garner
from the failed peace to facilitate its conversion to a peaceful political party and thus
take a large share of the PA’s power. In this case Hamas could be seen as acting in a
fashion analogous to Sudan’s Muslim Brotherhood. The Brotherhood’s power was
enough of a challenge to Sudan’s regime that Numayri was forced to reconcile with it.
Under certain conditions the PA could be forced to make acceptable concessions of
power to Hamas. In conclusion, though, perhaps Hamas’ most likely strategy at the
moment is that which Hamas leader Mahmud Zahhar espoused in 1994:

Time is the remedy. Those who are in a hurry try to eliminate their rivals so

JOURNAL OF INTERNATIONAL RELATIONS

PipER 49

they can monopolize the stage. Hamas is not in a hurry. We know that the
PLO’s practice will inevitably lead to its downfall. There is no need therefore
to bring this about through confrontation. It is enough to wait.*®

Hamas has shown that it is generally pragmatic and realistic in its actions, adapting to
conditions that arise in order to consolidate its power and influence. The organiza-
tional debates occurring between the more pragmatic leadership inside the Occupied
Territories, and the ideologues outside of the Occupied Territories have yet to be
resolved.®t

The arguments between the two, though, have given Hamas flexibility, though
at times inefficiency in its actions, because many of its decisions have been the result-
ant of a mixture of ideological and pragmatic concerns. This has allowed the group to
adapt, survive and remain relevant since its establishment in 1987. For the near future,
Hamas will likely adhere to Zahhar’s above statement and wait for the ripe moment to
make any significant changes in strategy, as neither the outside nor inside leadership
has gained a decisive advantage over the other. At the moment, most of Hamas does
not consider it necessary, or even possible, to carry out a single-minded course of
action to take control of government in Palestine and liberate the nation from Israel
immediately. Thus, while Hamas very well may give up the use of violence for political
purposes, it cannot be stated precisely under what conditions this will be. The best that
can be done is to analyze the history of Hamas, as well as other Islamist movements,
and realize that Hamas will seek to adapt to the changing circumstances of internal
Palestinian politics and Palestine-Israel relations to ensure its survival and continued
support among the Palestinian population. Hamas’ overall concern, then, is slowly
consolidating its position for the future, rather than seeking only temporary gains in
power and prestige.
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Islam and the Nation-State in Southeast Asia:
The Defeat of Political Islam?

Edward W. Wee
University of Pennsylvania

“Islam is a complete way of life. It covers the entire spectrum of human
activities. Hence, Islam is both religion and politics, church and state, joined
inasingle goal of serving God and implementing His commandments.”*

Introduction

How Islam and the state should evolve together has been an essential yet
unresolved question in the political development of Muslim-majority Southeast Asian
nations, particularly Indonesia and Malaysia, since their independence from colonial
rule. More recently, the increasing role of Islam in national political discourse within
Indonesia and Malaysia, the identification of the region as “a major center of opera-
tions for al-Qaeda™ and a possible second front in the United States-led war against
global terrorism, have put the issue of political Islam in Southeast Asia under growing
scrutiny. In this context, the defeat of the fundamentalist Islamic Party of Malaysia
(Parti Islam SeMalaysia or PAS) in the Malaysian General Elections in March 2004,
and the apparent silence over religious issues, such as the introduction of Islamic law,
by Islamic-based parties in the run up to Indonesia’s General Elections in April 2004,
have been interpreted by some observers as the “triumph of secularization over politi-
cal Islam.” This paper aims to show that observers should not confuse silence for
acquiescence. In spite of the recent political developments in Indonesia and Malaysia,
political Islam is far from defeated. On the contrary, political Islam has been co-opted
by mainstream political parties and has achieved a permanent foothold in both coun-
tries. This strengthening of political Islam may pave the way towards a moderate
synthesis between “secular nationalism and Muslim universalism™* and if sustained in
the long run, would have a positive spillover effect on the type of Islam that will evolve
in Southeast Asia and the larger Muslim world.

Political Islam and its Origins

In order to effectively discuss the state of political Islam in Southeast Asia
today, it is important to first understand its origins and objectives. Political Islam is a
term originally adopted by Western scholarship to identify the involvement of Islamic
tenets and beliefs in the supposedly “secular domain of politics, and to distinguish
these practices from forms of personal piety, belief and ritual conventionally classified
as religious.” This identification is based on the assumptions of Western liberal demo-
cratic thought that politics and religion are incompatible, and should thus assume
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distinct and separate spheres in society. For many Muslims, however, this is an alien
idea. Instead, Islam constitutes more than a theological or ritual system, and does not
clearly separate the spiritual and temporal. There is an adage within Muslim societies,
“Islam ad-din wa daulah” (Islam is the religion and politics of the state).® Historically,
Islam has also been a “universalist ideology”” socially, geographically and politically.
Muslims perceived themselves as the ummah (universal community), who lived in the
dar al-Islam (abode of Islam) separate from the dar al-harb (abode of war) and who
found political unity under the khalifa (caliphate). As such, the idea of the modern,
post-colonial, secular nation-state seems incompatible with basic Islamic beliefs.
Thus, the key question within contemporary Muslim societies is not whether there
should be a political relationship between Islam and the state, but to what extent
that relationship should develop. As a result, two schools of thought have emerged.
At one end of the spectrum, there are those who believe that Islam entails “the
complete subordination of all aspects of life to God.”® They argue that Islam should
be the basis of the state and that the state should adopt Shari’a (Islamic law) as the
constitution and law of the land, thus “reviving the Prophetic model of the Islamic
state.”® The other school of thought stresses the substance rather than the formal
or legal aspects of the state, emphasizing the promotion of Islamic principles and
values by the state. These two schools of thought are generally referred to as
fundamentalist and moderate respectively. Political Islam is typically but inaccu-
rately only used with reference to the efforts of Islamic fundamentalists to further
their goals within the political process. We must be clear that political Islam should
not be directly associated with fundamentalism or radicalism; in fact, Islamism aims
to “restore Islam’s place as a central reference point for social, cultural, economic
and political life in Muslim society.”*° Both fundamentalists and moderates sub-
scribe to this belief, albeit to varying extents. They are both opposed to a purely
secular state, in which religion is restricted solely to the realm of personal belief.
Therefore, a more accurate definition of political Islam, for the purposes of this
paper, would include all groups who are against a purely secular order and seek to
promote to varying extents the Islamic characteristics of a state or society through
the established political process.

Political Islam in Southeast Asia

Islam was spread to Southeast Asia by Arabian and Indian merchants and
had gained a foothold by the thirteenth to fourteenth century AD. As with all other
great religions, the practice of Islam was and still is non-homogenous, with elements
of adat (local customs) and sufi (mysticism) influencing Islamic practices and beliefs.
Even today, differences in religious practice still exist, particularly in Indonesia where
the Muslim population is divided into two groups, the santri and the abangan. The
santri are considered to be devout Muslims who observe all the orthodox practices of
Islam, while the abangan are nominal Muslims who practice Islam together with parts
of the religions of their ancestors. However, Southeast Asia has been increasingly
influenced by the tide of global Islamic revivalism, characterized by an “upsurge in
Islamic self-awareness and political activism in the Muslim world,”*! and an emphasis

SPrRING2005



54 WEeEe

on returning to authentic Islamic practices. Such ideas reached Indonesia and Malay-
sia through returning pilgrims who had performed the haj (pilgrimage) to Mecca or
students who had been sent to Middle Eastern madrasahs (Islamic schools) or Islamic
universities for a religious education. In addition, Islamic revivalism was catalyzed by
the Iranian Islamic revolution in 1979 and the war against the Soviets by the Afghan
mujahideen during the 1980s. These events raised the confidence and consciousness
of Muslims throughout the world, including Southeast Asia, and strengthened sup-
port for political Islam as a means of achieving Islamic political ideals and freeing
Islamic states from Western influence.

In addition to external influences, internal factors played a pivotal role in the
strengthening of political Islam in Southeast Asia. It is a common misconception that
fundamentalist or radical groups are solely responsible for increased political and
social Islamization. In reality, the cause of political Islam has been most effectively
promoted in Indonesia and Malaysia by existing governments for political rather than
religious reasons. Until the early 1990s, the Indonesian state, which was guided by
Sukarno’s secular ideology of Pancasila, gave no special role to Islam and strongly
resisted attempts by Islamists to play a role in politics. The Darul Islam rebellion from
1948-62, which aimed to establish an Indonesian Islamic State in place of the secular
republic, was brutally crushed with nearly 25,000 deaths and the destruction of 120,000
homes.*? After 1965, Suharto’s New Order regime continued to tame political Islam by
denying Islamic interests any political space to advance their demands. Mass Islamic
organizations such as Nahdlatul Ulama and Muhammadiyah were confined to purely
social welfare functions. However, in the later years of the New Order, Suharto sought
to cultivate Muslim support as a countervailing force to the increasingly powerful
military and to gain electoral support. This “greening”® of the New Order involved the
construction of thousands of mosques and madrasahs, the intensification of Islamic
education through the State Institutes of Islamic Studies (IAIN), and most importantly
the establishment of the Association of Muslim Intellectuals (ICMI), which for the first
time mobilized Muslim intellectuals and laid the “ideological and political foundation
of the post-Suharto upsurge of political Islam.”**

In Malaysia, political Islam has similarly been promoted by the “Islamization
race” between the United Malays National Organization (UMNO)-led government
and the fundamentalist opposition party PAS, greatly inflating the level of Islamist
discourse in the country. UMNO, which is the predominant member of the multiracial
National Front government, has responded to PAS’s challenge for the Malay majority
vote since the 1980s by devising an Islamization program of its own, known as the
Penerapan Nilai-nilai Islam (Inculcation of Islamic values).!® This has resulted in
“more Islamic laws and regulations, the expansion of the Islamic bureaucracy and the
empowerment of religious authorities in Malaysia.”*” Unfortunately, in trying to prove
its Islamic credentials, UMNO has become “...hostage to the PAS agenda and frame-
work of Islam...”® to the extent whereby PAS’s and UMNO’s stand on Islam seem
almost identical. For years PAS has called for punishments for so-called “apostates™*,
Muslims who were seen as deviating from Islamic beliefs. In 2000, the UMNO-con-
trolled state of Perlis even attempted to pass the Agidah Protection Bill that would
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have given state religious authorities the power to prosecute Muslims accused of
“heresy, deviation or other crimes related to their beliefs”, be incarcerated in “faith
rehabilitation centers” for up to a year, while “those deemed unredeemable would be
declared apostates and lose their rights as Muslims.”?° As such, issues that were once
considered extreme demands by PAS, now constitute government policy.

Elections 1998/1999: Political Islam ascends

As a result of these factors, political Islam had firmly established itself in
Indonesia and Malaysia before the most recent elections. With the collapse of the
Suharto regime in 1998, political forces that the New Order had suppressed or con-
trolled were unleashed with extreme force. The rising tide of political Islam saw the
formation of forty-two Islamic political parties in the six-month period following
Suharto’s resignation, and there were renewed calls advocating a greater role for Islam
in the state.?* Although the Islamic bloc was generally defeated by secular-nationalist
parties such as the Indonesian Democratic Party - Struggle (Partai Democrasi Indo-
nesia Perjuangan or PDI-P) and GOLKAR in the June 1999 Parliamentary Elections,
some of the new Islamic parties gained enough votes to become a powerful political
force within the new and unstable democracy. Together with Suharto’s former party
GOLKAR, the Islamic parties formed the Poros Tengah (Central Axis) alliance to pre-
vent the election of Megawati Sukarnoputri, the leader of PDI-P and daughter of
former president Sukarno, as president. Instead, Abdurrahman Wahid, the head of
Indonesia’s largest Islamic organization, Nahdlatul Ulama, emerged as a compromise
choice, thus reinforcing the position and power of political Islam in Indonesia. The
secular nature of the Indonesian state also quickly came under attack from Islamists.
In August 2000, the Islamic parties and thousands of demonstrators called for a consti-
tutional amendment to include the Jakarta Charter, which obliged “adherents of Islam
to carry out Islamic law.”?? Despite the eventual rejection of the proposed amendment,
the “rising tide of political Islamism™?was unmistakable.

The Malaysian elections of 1999 proved a watershed for political Islam as
well. As a result of the Anwar Ibrahim affair and public discontent over government
corruption, it saw huge gains for PAS at the expense of UMNO, with UMNO’s share of
the Malay vote falling from 62 percent to only 49 percent.?* It also marked the first time
since independence that two Muslim-dominated states, Terengganu and Kelantan
had fallen to the opposition. More importantly, it seemed to be an endorsement of
PAS’S fundamentalist brand of Islam and a defeat of UMNO’s comparatively more
moderate approach. Shortly after, the PAS-led state government of Terengganu at-
tempted to fully implement the Islamic criminal code or Hudud, which advocates physical
punishments such as the amputation of limbs. These efforts came as a shock to
Malaysians and the rest of Southeast Asia as it represented the most extreme form of
political Islam - the desire to create a completely Islamic State. The culmination of
these events led some observers to fear that Malaysia was on the “slippery slope”? to
Talibanism.
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Elections 2004: Political Islam Entrenched

In light of the gaining strength of political Islam in Indonesia and Malaysia
over the past few years, and the uncovering of al-Qaeda linked terror cells in South-
east Asia such as Jemaah Islamiah (JI) and Laksar Jihad, the 2004 elections in both
countries were seen as a litmus test for the direction of Islam in Southeast Asia. The
Indonesian election campaign was marked by a surprising lack of religious rhetoric,
with the issue of implementing shari’a law hardly articulated. Instead, the Islamic
parties focused on an anti-corruption, pro-social welfare platform. Vice-President
Hamzah Haz, leader of the strongly Islamic United Development Party (Partai Persatuan
Pembangunan), which has been at the forefront of efforts to incorporate shari’a into
the Indonesian constitution, surprised many by declaring that his party “did not sup-
port turning Indonesia into an Islamic state.”?® In Malaysia, the elections resulted in a
landslide victory for the multiracial National Front coalition against the opposition
Islamic party, PAS. PAS’s use of extreme religious rhetoric such as promising support-
ers a place in heaven and condemning detractors to hell proved disastrous.?” It not
only failed to make widely expected gains in “Malay-Belt” states such as Kedah and
Perlis, but lost the state of Terengganu to the National Front as well. Its representation
in the Federal Parliament decreased from 27 in 1999 to only 7, thus losing its place as
the leading opposition party to the Chinese-based Democratic Action Party (DAP).
Even in its stronghold Kelantan, which it had controlled since 1990, PAS’s victory was
by a whisker-thin margin of three seats

At first glance, the results of both elections may seem to mark “the rise of
secular politics to halt the advance of political Islam.”?® However, upon closer obser-
vation this could not be further from the truth. In Malaysia, Islamic issues and rhetoric
dominated the entire election campaign for both UMNO and PAS. In particular, for the
first time in its history, UNMO fielded candidates with strong Islamic backgrounds
including ulema (Islamic clerics)® in an attempt to counter support for PAS. It matched
PAS’s call for an Islamic state with a declaration that Malaysia was already one in
practice.* UMNO’s biggest selling point to Muslim voters was undoubtedly new
Prime Minister Abdullah Badawi’s strong Islamic credentials and his vision of Islam
Hadhari, a moderate and progressive version of Islam, which emphasizes “the univer-
sal substance and principles of Islam rather than legal trappings and political struc-
ture,”®! as an alternative to PAS’s more fundamentalist view. Some observers such as
Bridget Welsh, assistant professor of Southeast Asian Studies at John Hopkins
University’s School of Advanced International Studies, are confident that “PAS has
been decimated.”? This is far from reality in many ways. Despite UNMO’s extensive
efforts to out-1slamize PAS, PAS’s share of the total vote actually rose slightly from 15
percent in 1999 to 15.8 percent, with 45 percent of Malay voters still supporting PAS.
PAS may have experienced a major setback, but is certainly not defeated. As The
Economist correctly perceived, “the result was a victory for PAS’s ideas, though not
for its party.”®

Similarly, despite the lack of interest over religious issues, the elections in
Indonesia reinforced the political influence of Islamic-based parties. Their percentage
of the vote rose from 32.4 percent in 1999 to 38.8 percent, while support for the main
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secular-nationalist parties, GOLKAR and PDI-P, fell sharply from 56.2 percent in 1999
to 40.6 percent.* Due to the fact that no one party has enough votes to form a govern-
ment on its own, the main nationalist parties would undoubtedly have to seek alli-
ances with the Islamic-based parties. Already, before the elections began, secular
politicians such as President Megawati Sukarnoputri, and her main rival GOLKAR’s
Akbar Tanjung, have been “playing up to powerful clerics to gain their support.”* As
such, the Islamic-based parties have attained the role of “kingmakers”® in Indonesian
politics. The elections also saw the rise of a new Islamic-based party to prominence,
the Prosperous Justice Party (Partai Keadilan Sejahtera or PKS), whose share of the
vote increased from only 1 percent in 1999 to more than 7 percent, placing it sixth in the
electoral result. Already it has formed the National Salvation Alliance with the Islamist
National Mandate Party (Partai Amanat Nasional). The PKS is “synonymous with
santrinisasi (the phenomenon of greater piety among Indonesian Muslims)™ and is
also well known for its hard-line stance on morality, most recently indicated by its
declaration to shut down massage parlors and other fronts for prostitution® in Jakarta,
where it has won the highest percentage of votes for the Jakarta Provincial Parliament.
Itis therefore clear from recent political developments that political Islam is far from
defeated; in fact it has been strengthened and permanently entrenched as a formi-
dable political force in both countries. Political Islam is no longer monopolized by
fundamentalist Islamic parties, but has been co-opted by previously secular parties
such as UMNO, PDI-P and GOLKAR for reasons of political expediency. The
conflict is no longer between secular nationalism and political Islam, but between
moderate and fundamentalist interpretations of political Islam. For now, moderate
political Islam has gained the upper hand against the forces of fundamentalism, but
this cannot be taken for granted. PAS is far from being completely defeated and the
Indonesian Islamic parties may use their influence to push for a fundamentalist
agenda, should the political situation allow for it. Efforts must continue in both
countries to promote moderate Islam in order to ensure that fundamentalism does
not enjoy resurgence. What is certain, however, is that Islamization will continue in
both countries. A prime example is Malaysia, where Islam Hadhari has been
overwhelmingly endorsed not only by Muslims, but also by the entire multi-ethnic
and multi-religious population. This is a guarantee that political Islam will continue
to be on the rise in Malaysia, and a more Islamic society will be an increasing reality,
just that it will be the UMNO version. In Indonesia, the support given by young,
urban voters in Jakarta to the PKS is indicative of a trend towards greater spiritual
devotion and intensity of religious belief that simultaneously adopts a moderate and
modernist outlook on the world.

Effects of moderate Political Islam
“In meeting the threat of terrorism, a critical aspect will be the use of soft

power, the use of non-military strategies to respond to this threat... Itis a
battle for hearts and minds.”*®
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Political Islam has been frequently and mistakenly vilified by the west as
indicative of rising Islamic fundamentalism and militancy. On the contrary, moderate
political Islam can be a positive force in dealing with a range of problems faced by the
Muslim world today. The victory of moderate political Islam sends out a clear message
against Islamic radicalism. Islamic radicals are defined as those who “combine funda-
mentalist interpretations of Islam with violence™® and include terrorists. Through
mass support by Muslims, moderate and progressive Islam is able to discredit radicals
who claim to champion the Islamic cause through violent means. Already in Malaysia,
the government has taken its victory as a public endorsement to crack down upon
suspected militants and other deviant groups. Furthermore, by emphasizing a compre-
hensive but moderate Islamic education in national schools,* the Malaysian govern-
ment aims to shield young Muslims from extremist influences and radical interpreta-
tions of Islam that are present in some madrasahs. Similarly, mainstream Islamic orga-
nizations in Indonesia such as Nahdatul Ulama and Muhammadiyah with a combined
membership of nearly 80 million members* have been essential in ensuring a wide
subscription to a moderate and tolerant interpretation of Islam. Thus, the most impor-
tant weapon in the battle for Muslim hearts and minds is a clearly progressive and
moderate, yet coherent and powerful Islamic faith, which will nip radicalism and terror-
ism in the bud.

Politically, Malaysia and Indonesia are both moving toward a moderate syn-
thesis between secular nationalism and Muslim universalism, albeit to varying extents,
which could be an answer to the ever-unstable relationship between religion and the
state in Muslim-majority countries. Being the largest Muslim country in the world,
with 88 percent of its population of over 230 million subscribing to Islam, a moderate,
stable, and democratic Indonesia could become a model for conservative and authori-
tarian Middle Eastern states. The success of its recent democratic elections sends a
strong signal that Islam is not incompatible with democracy. Similarly, should its vision
of Islam Hadhari succeed, Malaysia being a multi-racial and multi-religious state,
could be a model for other Muslim-majority states with large non-Muslim populations
such as Lebanon or Nigeria, who have faced years of inter-religious conflict.

Finally, political Islam is a powerful force against corruption and poverty.
“Fundamental class antagonisms,”* such as the widening gap between rich and poor
have been instrumental in gaining support for Islamic parties such as PAS, who es-
pouse social equality in addition to religion. Indonesian Islamic parties have also
gained massive support for their anti-corruption stance especially since the main secular
parties are seen as irredeemably corrupt. This has galvanized governments into action,
particularly in Malaysia. Before the elections in 2004, Prime Minister Abdullah Badawi
took strong and decisive action against corruption within the government. Several
high-ranking political and corporate figures, including a minister, have been arrested
and charged with corruption. He has also reoriented government economic policy
towards the poor, halting several large and expensive infrastructure projects in order
to focus on alleviating poverty. These measures proved effective in undermining sup-
port for PAS, but more importantly serve to improve the socio-economic position of
the people.
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Conclusion

With recent developments, political Islam has unquestionably taken root and
become an integral part of the socio-political structure in Indonesia and Malaysia. The
victory of moderate political Islam over fundamentalist opponents is a powerful and
positive force for stability and social justice throughout the modern Muslim world,
and should be encouraged instead of feared. Yet, this victory is by no means guaran-
teed in the future as the political situation in both countries, especially Indonesia, is
still unstable and subject to change. Thus, efforts must continue to ensure that mod-
erate Islam is fully developed and sustained. With the threat of Islamic terrorism hang-
ing over the world, moderate political Islam is the single most powerful force for change
within the Muslim world to de-radicalize and disarm terror organizations by providing
aviable religious alternative to fundamentalism and radicalism. Most importantly, by
synthesizing Western concepts of secular nationalism with Islamic universalist reli-
gious beliefs, a workable compromise between Islam and the democratic nation-state
could emerge, potentially having a strong influence over the rest of the Muslim world.
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Laos: A Study of the Last Dinosaur in Southeast Asia

Robert Burritt
James Madison University

Laos is a country that lacks development, foreign investment, stable political
parties and an atmosphere that enables sustained economic growth. If you travel to
Laos via Thailand or Vietnam, you will wonder why Laos is in a world of its own where
most of the streets are still unpaved and people roam the streets looking for food or
meager work. Laos is not a country that makes the top news in the United States,
therefore, little research has been done on this developing country. Bourdet even calls
Laos the “forgotten land because the country is seldom mentioned in the world press.”™
This study will focus on the factors that are vital to Laos if it is to overcome the
economic challenges it faces. | argue that investor confidence is the most important
factor that is keeping Laos from developing at the same rate as the other nations in
Southeast Asia. Investor confidence is a crucial element to foreign direct investment.
This paper will track FDI flows and will ultimately demonstrate that foreign investment
is the single most important factor in a nation’s development.

Countries like Thailand and Vietnam have both benefited from foreign invest-
ment and liberalized trade laws. | will compare and contrast these two nations with
Laos since they share borders and have closely linked economies. The Asia Crisis of
1997 is still fresh in investors’ minds, but while money still flows to Thailand and
Vietnam, Laos’s economy remains stagnant and undeveloped. Why is Laos still reel-
ing from the 1997 crisis while other countries in the region have recovered or are still in
the process of recovering? | aim to shed some light on Laos and its lack of foreign
investment, a deficiency that has crippled this resource-rich nation. This paper will
cover the period following the 1997 crisis until 2003. | will prove that Laos is in its
current predicament because investors are weary to invest in an unstable country that
lacks a political and economic infrastructure capable of producing sustained profits.

I argue that Laos is far behind the rest of the world because of a combination
of factors—communist political system, lack of adequate infrastructure, partially closed
economy, and corruption—that create an atmosphere of neglect and distrust, leaving
the nation crippled and in need of foreign aid. The factors all point to the most impor-
tant reason why Laos is struggling to develop: it does not inspire investor confidence.

By determining what makes Laos unattractive to investors, | hope to strengthen
understanding of why some developing countries have greater levels of investment
than others. Also, if we can determine the factors that are hindering Laos’s develop-
ment, then we can encourage policies to make Laos more attractive to potential inves-
tors. Until we identify these factors, investors will continue to avoid Laos, limiting its
development.
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General Overview

According to the World Bank Group, “Lao People’s Democratic Republic
(Lao PDR) is the poorest and least developed country in the East Asia Region, and the
country’s social indicators are among the worst in the region.”?Of the 177 countries in
the world, Laos is ranked 135 on the Human Development Index with the United States
ranked seventh.® Laos is the only land-locked country in Southeast Asia, bordered by
Thailand, Vietnam, Burma (Myanmar) China and Cambodia. This is an important fact
since Laos does not have readily access to ports and economic trade zones, which
could give Laos the needed resources for a progressive economy.

Laos has been the site of conflict (the Vietnam War) and communist rule since
1975. It has been unable to grow at an equal rate as its neighbors due in part to
sanctions and high tariffs on imports and exports—45 percent— imposed by the
United States after the Vietnam War.* These problems were compounded by the isola-
tionist attitude of the communist regime, which maintained that it alone could provide
for its citizens. When East Asia experienced a crippling, destabilizing economic crisis
in 1997, Laos once again found itself in economic peril.

Laos is primarily an agrarian society. More than 80 percent of the population
works in agriculture. The agriculture sector accounted for 50 percent of the gross
domestic product (GDP) in 2003.° The average income of the Laotians is 300 dollars a
year and much of the population struggles daily to afford even the simple necessities
of food, clean water and medicine. Since its government is known for corruption,
foreign investors are wary to invest in Laos.® Laos is poor, shut out, and in need of
assistance. To explain the current lapse of investor confidence in Laos, | will briefly
describe Laos’s political structure, economy, infrastructure, internal conflicts and ex-
ternal relations.

Political Structure

In 1975, a communist regime took over power from Laos’s weak royal family,
which was previously supported by the United States. Since then, Laos has had a one-
party system, despite the introduction of suffrage in 2002. On the day of the first
elections in 2002, a journalist asked Khamtay Siphandone—the president of Laos—if
elections would change the government system, and he replied, “There won’t be any
change.”” In the same Economist article the authors claimed that the Laotians were
too poor to be concerned about politics. This sense of helplessness has given the
communist government the ability to obtain complete control over the nation.

The Lao government “...does not tolerate any political opposition or inde-
pendent media.”® This hard-line rule explains the lack of revolt in Laos, since its citi-
zens are discouraged by the threat of imprisonment and death. This Soviet-style lead-
ership has maintained control over Laos for 30 years; even though Laotians do not
benefit economically from its policies, they still allow the Lao government to exercise
totalitarian control.
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In comparison, Vietnam is also a communist country with a similar govern-
ment structure. The Communist Party gained control from the French in 1954 and
quickly attempted to unite the North and South under a single communist regime. After
the Vietnam War, Vietnam made great strides in developing its economy with the help
of Russia and China, who helped to rebuild the battered infrastructure with funding
and political guidance. Political dissent is also punished and any attempts to demon-
strate against the government are quickly quelled. It is clear that Laos and Vietnam
share similar political systems, but these nations are easily distinguishable by their
levels of development and degrees of economic freedom. Also, Vietnam has seen a
steady amount of FDI while Laos has seen very little.

In contrast, Thailand has a political system with checks and balances that
give investors the confidence needed for investment. Thailand has a parliamentary
system whose Prime Minister is elected by Thai citizens. In addition, Thailand has
many political parties in the government that share power and act as a counterbalance
when one party becomes too large. Thailand, unlike Laos and Vietnam, is a United
States ally and attracts significant quantities of foreign investment. Despite the shat-
tering of this confidence in the aftermath of the Asian financial crisis in 1997, Thailand
has, unlike Laos, been able to regain foreign investment and undoubtedly, learned
from its previous mistakes of allowing banks to carry a large percentage of NPLs
(nonperforming loans).

It is important to note the differences and similarities of political structures
between Thailand, Vietnam and Laos. Laos shares a common political system with
Vietnam, but still lacks the same level of investment. In contrast, Laos has a different
political structure from Thailand and again falls short of its level of foreign investment.
Significant variations in political systems influence the level of investor confidence
toward recipient countries, affecting their degree of development.

Economy

In 1986, the Laotian government introduced its “New Economic Mechanism
(NEM);” a reform intended to decentralize the country’s economy by gradually trans-
ferring state-owned enterprises (SOE) to the private sector so the government could
attract more foreign direct investment (FDI). The lack of foreign investment prior to the
reform—investment increased from less than one million US dollars to 180 million after
the reform—shows that government control over industry hampers investment, and
the only way to boost confidence was to allow private enterprise to grow unabated.’
The NEM was implemented at the same time Vietnam was reforming its economy in the
doi moi (reform) period. In Vietnam, however, the level of FDI was greater than Laos,
suggesting that numerous factors that impeded confidence are still preventing eco-
nomic growth. | intend to find out why Laos is still struggling, and why Vietnam is
growing, despite the similarities in their economic systems.

According to the Economist, “...the [Lao] government, too, is poor. A third of
its income comes from foreign aid.” A principle cause of these astounding poverty
levels in Laos is the fact that revenue from trade and business does little to help its
ordinary citizens of Laos since the government is unable to channel money down
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through social programs. Instead, corruption is rampant and the government fre-
quently misuses its resources. Often, poor countries are not good investment ven-
tures and high levels of corruption tend to lower the confidence of investors.

Laos currently has three state-owned banks that are loosely controlled by a
central bank. These banks are primarily used by the government to fund social and
infrastructural projects, frequently without careful budget planning.** They are insol-
vent, profit-losing institutions. They possess NPLs, which the government passes to
them from the failing SOEs. They can be described as personal banks for corrupt
government officials from which money is taken and misused; this removal of funds
causes banks’ capital holdings to fall below required levels.? The 1997 Asian Crisis
made it clear that similar NPLs were detrimental to Thailand and South Korea; Laos still
has a large amount of NPLs, suggesting that Laos has experienced a fall in investor
confidence similar to the confidence lapses inspired by non-performing loans during
the crises in Thailand and South Korea.

The government has also implemented policies of agricultural diversification
in order to emphasize regional specialization and the improvement of domestic out-
put.®® While it is good to invest in this largest sector of the economy, the volatility of
the agricultural sector may keep potential investors away. Aside from agriculture, the
export of hydroelectric power is the leading revenue-producer for Laos. Laos exports
power to Thailand and Vietnam, countries dependent on such power for internal devel-
opment. Inturn, Laos is heavily dependent on Thailand, China and Vietnam for imports
since Laos lacks the industry and capital resources to purchase more expensive im-
ports from developed nations.™ If Laos can strengthen this trade relationship, then
investors may increase their FDI, which could be a turning point in its economy. It is
important to have strong trade relations since investors will tend to invest in nations
with open economies

According to the Economist, “Almost half of Laotian children are stunted;
more than half of Laotians adults are illiterate and half of the population as a whole
lives below the government’s own poverty line.”*> Lao poverty levels have increased
since 1994; approximately 50 percent of the rural and 30 percent of the urban popula-
tion is below the poverty line.'. After the 1997 crisis, the Lao Kip (Laos’s currency
unit) was crippled, which has made it difficult for the average citizen to earn a decent
living with a deflated currency.

Development indicators suggest that Laos is worse off than Thailand or
Vietnam, but why is it that Laos is so far behind economically? Both Thailand and
Vietnam also face high levels of poverty and malnutrition, but both have growing
economies and a higher level of development in terms of government support for
citizens. Laos’s development has also been stifled by a history of resource exploita-
tion by Thailand and Vietnam. Since Laos has many resources like lumber, minerals
(gold and semi-precious gems) and cheap labor, nations stand to benefit from Laos’s
weak state apparatus and porous borders. Foreign investors would be wary to invest
in a nation facing frequent exploitation of resources; a nation whose government
could not control its revenue from cross-border transactions. Confidence is crucial; if
Laos wants to expand its economy, it will have to tighten control of its resources and
show investors that it is in firm control of its revenues.
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Infrastructure

Laos is a country with poor infrastructure; it has no railroads, a rudimentary
road system and limited telecommunications. Electricity is available in only a few
urban areas. The roads that do exist are poorly maintained and require yearly upkeep.
According to the Economist, “...20 [percent] of the roads are paved and 99.9 [percent]
are potholed.”™ In fact, when one drives from Thailand or Vietnam to Laos, road
conditions dramatically deteriorate. Thailand and Vietnam have well-structured roads
and utility networks. In contrast, Lao infrastructure is intermittent and unreliable. Al-
though this article was written a decade ago, it still holds true for the internal structure
of Laos today. Japan and Vietnam are the primary road builders in Laos and they have
built the only road from Vientiane to Vietnam. Japan has even “paid for nearly every
bus, park bench and rubbish bin in the capital” (Economist 2001, 28 April).** This
suggests that Laos is incapable of financing and developing its own infrastructure.
Investors see this as a weakness in stability since Laos depends on other nations to
strengthen it internal networks. If Laos were able to build roads on its own, this would
be a positive sign for investors that Laos is on the path of recovery. Until then, foreign
investors will limit their FDI into Laos.

The rural areas of Laos are isolated from the rest of the country and from the
international community by a lack of good roads and telecommunications. The Lao
government does not have the financial resources to connect this country of six
million to the outside world by developing such infrastructure. This limited economy—
limited by the isolation of resources—tells investors that this nation would be a black
hole for investment. The only way to boost investor confidence would be to link the
entire nation with proper roads and lines of communication which would speed the
gathering and dispersal of resources and allow the Lao economy to grow.

Even the police force in Laos is rudimentary in comparison to Thailand and
Vietnam; in Laos, police officers use any vehicle they have to include bicycles and
antique mopeds, while the more modernized police forces of Thailand and Vietnam use
marked cars and trucks to enforce national laws. Police officials in Laos have been
known to take money from the public to pay for their own lunch or liquor. Again,
investors see this lack of effective law enforcement as a sign of weakness on the part
of the government.

Internal Conflicts

Laos has been plagued by political and military opposition ever since the
communist regime took power in 1975. During the Vietnam War, the United States allied
with the Lao Hmong, a minority group, to undermine the influence of the Vietnamese
and Lao People’s Revolutionary Party (LPRR) in Laos. When the communists gained
control, the Hmong were persecuted, hunted and killed by the Lao government. Con-
tinued resistance by Hmong insurgents has done little to change the course of the
regime. According to Thayer, “At most, small bands fired upon military guard posts or
took potshots at passing army trucks.”*® These uprisings indicate to investors that
the Lao government is not in control of the nation, thus hampering confidence.
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The oppressive regime has also declared war against Laotian Christians,
demanding that they renounce their faith. In 2004, the Lao government called the
“Bible an illegal document,” and accused the Christians of attempting to overthrow
the government.? Currently, only two percent of the population claims Christianity as
its religion.? The government has frequently taken the Christians away to labor camps
and attempted to re-educate them in Buddhism. If they refused, they would be put in
jail until they renounced their faith.

Once again, the Lao government is repelling foreign investors; foreign inves-
tors do not want to see internal struggles that weakens by draining money from an
already bankrupt government. In contrast, the Thai government accepts minority tribes
and most internal issues are usually settled in court. Investors are reassured by the
circumspect handling of internal disputes and therefore confidently invest in Thai-
land. Vietnam, however, has a similar history of battling insurgents and persecuting
Christians, but is still are able to attract FDI. This study will uncover the reasons why
Laos and Vietnam, are developed to different degrees in spite of similar internal con-
flicts.

External Relations

The Lao government’s foreign policy is anchored in ties with Communist and
former-Communist nations. . Historically, the majority of trade and aid has come from
Vietnam, Russia and China. Furthermore, Thailand and Vietnam also exploit Laos’s
natural resources. Investors care about international relations since international pat-
terns of aid and conflict can influence countries’ economic growth and development.

Vietnam

The Communist Lao and Vietnamese governments have shared a close rela-
tionship since the end of the Vietnam conflict. Laos considers Vietnam an ally and
mentor and each year the two countries hold joint military and economic conferences.
At the most recent meeting, Laos and Vietnam “emphasized the comprehensive nature
of the bilateral ties, and gave particular stress to trade and economic cooperation.”?
Military cooperation has also continued against Hmong rebels along the Lao-Vietnam
border.

Thailand

The relationship between Laos and Thailand has been inconsistent through-
out the history of the region. During the Vietnam War, Thailand and the United States
secretly sent troops into Laos to undermine the Vietnamese communists. Two decades
later, Thai lumber companies moved into Laos to exploit its rich forests.? Later, in 1989,
Laos and Thailand had an armed border skirmish.?* Despite tensions between Thai-
land and Laos, however, the two nations have expanded trade and opened a new
bridge across the Mekong River to promote closer economic relations.
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Thai foreign policy towards Laos has a long history of scandal and occupa-
tion. Recently, however, the Thai government has seen the potential economic ben-
efits of strengthened ties with Laos. The two countries have signed numerous treaties
and Thailand seems to want Laos to succeed. When | interviewed numerous Thais
about the situation in Laos, however, they emphasized that Laos is a good place to
visit and that they can obtain many cheap products there. This attitude is consistent
with the idea that Laos is exploited nation. Notwithstanding its 1997 market crash,
Thailand’s economy continues to strengthen. This took place, however, at the cost of
Laos, whose development has been stunted by exploitation by corrupt Thai officials.

United States

The actions of the United States directly affect investor confidence; if the
United States were to refuse trade with Laos, then foreign investors would more than
likely follow suit. Recently, however, after 30 years, the United States began to normal-
ize relations with Laos. A trade bill was introduced in Congress to lower the tariffs on
Lao goods from 45 percent to below five percent.?> The bill was delayed in part be-
cause Hmong living in the United States demanded that relations be terminated based
upon the treatment of Hmong Lao by the Lao government.? Laos is the last country in
the region to normalize its trade relations with the United States. When the United
States formalizes trade relations with Laos, | believe investor confidence will increase.
This was shown when US-Vietnam trade relations resumed and US investment in-
creased. Until then, | feel the lack of confidence is the primary reason for Laos’s
stagnant economy.

Literature Review

Is Laos in a recovery, still in a financial crisis, or even heading into another
crisis? The goal of this section is to identify certain relevant factors determining a
nation’s economic growth or collapse. I will focus on two main themes: First, we will
consider factors that lead to a financial crisis and stagnant development (Crisis Analy-
sis). Second, | will identify factors conducive to recovery and progressive develop-
ment (Recovery Analysis). | will further divide these themes into two sub-points—
economic and political-economic. In considering economic factors, | will focus on
banks, capital, and government monetary policy. The political-economic factors dis-
cussed will include the International Monetary Fund (IMF), the social contract and
corruption.

Crisis Analysis

We will focus for a moment on the Mexican crisis of 1994 and the Asian Crisis
of 1997. The events leading up to these crises are similar in nature, and, in each crisis,
certain steps were followed or avoided contributed to economic collapse.
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Economic Considerations

Foreign capital is vital to countries for prosperity and development. It can spell disas-

ter, however, if it is allowed to leave the country en masse. Many experts agree that
capital flight, the rapid withdrawal of short-term capital, is a primary cause of financial
crises (see Dornbusch 1997; Ffrench-Davis and Ocampo 2001; Griffith-Jones 2001;
Haggard 2000; Hale 1997; IMF 1997; MacIntyre 1999; Naim 1997; Winters 2000)?".
Three factors discussed in their literature are investor confidence, exchange rates, and
liberalization of financial markets.

Investor confidence is the most significant assurance against capital flight.
Such assurance is essential to foreign investment. Certain events frequently arise,
however, that create an atmosphere of lessened confidence. Hale details four main
issues for investors and their decision to invest their capital in a country.? First, he
considers the quality of Central Bank supervision of state and private banks, particu-
larly in cases where banks were recently privatized and opened to foreign capital
inflows. Lee and Kim further emphasize the importance of strong supervision stating
that a central bank must be powerful enough to supervise those banks that violate
regulations in place.?®

Second on Hale’s list is the condition of the country’s financial regime. Ac-
cording to Hale, it is important to investors that banking transactions remain transpar-
ent, effective, and independent of political actors.*® Third is the attitude of local inves-
tors who could potentially withdraw capital from their investment venues. Foreign
investors often mimic the actions of these internal actors who may be better aware of
domestic politics and economics. Last, in the event of a financial crisis, it is necessary
that there be a lender of last resort that will secure investors’ assets in the case of a
sudden downturn. It is clear from the research that investor confidence is crucial to
stable investment in developing countries.

Problems arising from countries’ liberalization of their banks and markets can
also affect investor confidence, sometimes leading to capital flight. Privatization and
the elimination of controls on foreign investment can create an atmosphere of uncer-
tainty. When the banks begin to privatize, they generally “relax capital controls” and
“created a scene where a few banks concentrated the capital and created an oligopolistic
structure.”® Privatization thus can create an uncertain investment atmosphere that
fails to assure potential investors that their ventures will be lucrative.

Another outcome of liberalization of the markets in many countries was a
massive inflow of short-term capital from foreign sources. This highly volatile condi-
tion is what Maclntyre called a “precondition for [a] crisis” given that increased de-
pendence on short-term flows can lead to financial collapse if such flows are with-
drawn.®2 However, this is not always a time bomb if governments are able to control the
speed of capital liberalization. Lee and Kim declare that a “...state must do [liberaliza-
tion] in controlled steps...to prevent monopolies” and that a “...state must be powerful
enough to supervise and punish violators.”* When a state lacks the fundamental
ability to control the liberalization process, investor confidence will weaken and the
short-term capital will be withdrawn.
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Exchange rate volatility also influences foreign investors. If a nation overval-
ues its currency, then the potential for deflation is forthcoming. Before liberalization,
currencies Mexico and several East Asian countries were pegged to the U.S. dollar.
Given this peg, increases in lending following privatization prompted currency over-
valuation.® In light of fixed exchange rates, this overextension of credit proved fatal as
the governments soon had to float its currency to avoid depletion of reserves. In both
cases, the value of the currency fell drastically after floating.*® This spurred foreign
investors to panic and pull their short-term capital holdings out of the affected coun-
tries.

It is important to understand that many factors affect investor confidence
and that any one factor could trigger a downturn. Much academic literature stresses
the importance of investor confidence and suggests that liberalization and exchange
rates are independent variables influencing investors’ decisions. A nation’s approach
to liberalization and exchange rate policies deeply affects speculators’ decisions to
invest in that nation.

Political-Economic Considerations

This section will focus on the role of domestic and international political
actors in the development of crises. | will examine three factors: regime type and
policymaking, the role of the IMF, and other issues such as corruption and the social
contract.

Government structure is important to understanding and predicting a crisis
as the composition of political systems influences nations’ economic success and
failure. If a nation’s political parties were so divided to the point where laws cannot be
passed, then the economic reform process would stall.®®

The IMF also revealed that an “overly expansionary monetary and fiscal
policy have spurred lending booms™ (1998, 81).%” This policy, coupled with insolvent
state-owned banks that have a large number of NPLs, also creates potential for an
emergency.*® Aboom can also be detrimental to the economy. As Birdsall pointed out,
“if the adjustment process is not carefully managed, then a boom can lead to a cri-
sis.”® If the government structure cannot allow for rapid response to an emerging
crisis, then an overly expansionary policy will do further harm than if the government
structure were sound and able to effectively control policy.

Inflation management is critical to maintaining healthy economic growth.
Prior to the crises, the East Asian and Mexican governments implemented a fixed
exchange rate in order to control soaring levels of inflation. Dornbusch emphasizes
that this type of policy is wrong and damaging to the economy since it often leads to
currency overvaluation.® The government’s ability to control monetary policy is im-
portant to sustained growth, but when a weak government fails to act, “policy paraly-
sis” leads to ineffective policies.*

The International Monetary Fund was created at the Bretton Woods Confer-
ence in 1944 in order to provide development-assistance loans to countries facing
financial difficulties. It is those loans and conditions that Sharma claims produces a
“moral hazard.” “2 Reynolds asserts that low interest loans are
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hazardous as they are “encouragement for politicians to take imprudent and excessive
risk,” and ultimately create an unstable basis for growth.** In most cases IMF loans
and conditions were catalysts for capital flight and weakened investor confidence.

IMF loans carry strict conditions that a country must implement upon receiv-
ing a loan. These conditions generally include liberalization and increased foreign
access to markets. Bullard, Bello and Malhotra suggest that the IMF increases the
vulnerability of a nation by encouraging the liberalization of its financial sector.* In
each case—Mexico and Asia—they claim that the IMF “failed to recognize the nature
of the underlying problems” and “insisted on the wrong policies,” policies which
intensified financial crises by creating more volatile capital markets.*

Political economic literature frequently focuses on corruption as a phenom-
enon that delays reforms and undermines the legitimacy of governments. . Corruption
is very common and occurs in a variety of contexts. For example, when the IMF grants
an interest free loan to a country, sometimes its leaders misuse funds and channel
them towards their political supporters rather than towards the improvement of condi-
tions within their own countries.*® This action downgrades a government’s legitimacy
and hinders investor confidence. Corruption has also been documented to lower the
GDP; Azfar, Y. Lee and Swamy concluded that if a country could “improve the
integrity...of its bureaucracy...would increase investment by almost [five] percent
and GDP would increase by over .5 percent.” #” Corruption thus can deepen financial
crises and stifle economic growth.

Birdsall and Haggard point out one last factor influencing crises, a phenom-
enon they call the ‘social contract.’ The social composition of a nation is an impor-
tant factor influencing countries’ financial stability. A social contract is an agreement
between a government and its citizens guaranteeing “insurance...for personal circum-
stances like old age, bad luck at the market....”* Birdsall and Haggard argue that
developing nations do not have a social contract, creating an atmosphere of uncer-
tainty if economic indicators should become negative.

In this section, | covered the political factors revolving around a crisis. It is
clear that when a government is unable to act properly, a crisis could follow if negative
external economic pressures are too strong. Poor management of anti-inflation poli-
cies, liberalization policies and social programs thus weaken investors’ confidence,
leaving them less likely to channel their resources towards many developing coun-
tries. Also, when the IMF intervenes, investors frequently loose confidence and begin
to pull out their capital.

Recovery Analysis

It would be easy to say that the recovery is opposite of crisis. In part, this is
true, but it is best to highlight certain economic factors that drive business cycles. |
will briefly lay out the causes of economic recovery and cite advice from experts
detailing policies for crisis prevention and recovery.
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Economic Considerations

In the previous section, | argued that investor confidence is crucial to coun-
tries’ development. The restoration of investor confidence following a downturn is an
important indicator of economic recovery (see Abrami 2003; De Dios 1998; Montesano
2001).%° This re-establishment of confidence can come from a number of factors such
as demand-stimulating measures, the elimination of non-performing loans, and
government’s attempts to combat corruption.>

It is essential that the banking sector implement effective policies to ensure a
proper recovery. Foreign investors gauge investment risk based upon banks’ credibil-
ity and efficacy. According to Hale, “Developing countries should improve the super-
vision of their commercial banking systems in order to enhance the ability of their
central banks to conduct credible monetary policies.” %2 This increased supervision
will limit bank monopolies and the pooling of capital. In turn, increased competition
will offer investors a wider variety of venues for their capital.

Political-Economic Considerations

The international community also plays an important role in the recovery of a
nation. It can deliver aid, develop trade agreements and encourage foreign invest-
ment.* In many cases, a trade agreement with the United States is enough to bolster
the economy of a developing country.®* It is clear that when a powerful nation fails to
act in acrisis, the situation worsens, as was the case in Mexico in 1994.% Economic ties
with the United States, especially open trade relations, can encourage growth and
stability in developing countries.

In order to understand the processes governing economic recoveries, one
must consider the same variables that determine crises. To prevent crises, one much
plan backwards by designing and implementing plans to counteract detrimental eco-
nomic forces.

Hypotheses

In this section, | will analyze several hypotheses pertaining to economic
development. | will then apply these hypotheses to Laos in order to explain the prob-
lems that country currently faces.

Hypothesis # 1: The higher the level of investor confidence, the greater the
level of development will be.

According to literary sources, investor confidence is the most important
independent variable driving development. Nations with large amounts of FDI will
thus be better off than countries that lack FDI. This formula is not as simple as it seems
since many other variables that affect levels of investor confidence. As | suggested
previously, these intervening variables include corruption, political system, the IMF
and the strength of the central bank institution.
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Hypothesis # 2: High levels of corruption de-legitimize governments.

Corruption is widespread among developing countries. Some countries, how-
ever, enjoy high levels of confidence in spite of rampant corruption. | will later test this
hypothesis by looking comparing both the levels of corruption and the levels of FDI in
Southeast Asian nations.

Hypothesis # 3: The less flexible a political system structure is, the less likely
it will react positively to a crisis.

Existing literature suggests that single party governments are slower to react
to crises than more complex systems that have checks and balances. Investors need to
know if a government can manage economic problems prior to investing abroad. .

Hypothesis # 4: Assistance from the IMF or the World Bank frequently less-
ens investor confidence.

When the IMF grants loans to developing countries, investors see the recipi-
ent countries as high-risk ventures for investment. Historically, nations that accept
IMF loans see an increased outflow of investment capital. The risk of misuse of funds
deters potential investors and prompts them to withdraw their assets.

Hypothesis # 5: Weaker central banks tend to amass higher quantities of
wasteful non-performing loans.

NPLs can lead to financial meltdowns and if the central bank does not crack
down on them, it risks a significant loss of resources. . A weak central bank that allows
the government to fund dead-end ventures will accelerate the loss of investor confi-
dence.

Plan

I will now re-focus on Laos after the 1997 Asian Crisis. | will examine its
political structure and monetary policies. | also will gauge investor confidence by
examining the level of foreign investment flowing into Laos and describe the benefits
and pitfalls of Laos’s current drive towards economic liberalization. Furthermore, | will
investigate the IMF and its attempts to aid Laos. Next, | will examine the effect of
corruption on Lao development. Finally, I will perform similar analyses using data from
Vietnam and Thailand in order to highlight the relatively severity of problems facing
Laos.

Case Study 1

The following case studies will focus on two major shifts in FDI experienced
in tandem by Laos, Vietnam and Thailand. Data from the United Nations Conference
on Trade and Development shows two distinct shifts of FDI inflow and outflow in
those countries in 2000 and 2002.%

Case study one will focus on the year 2000 for Laos, Thailand and Vietnam.
Utilizing articles from the international press, | will determine why these shifts of FDI
occurred and determine if the above hypotheses are applicable to Southeast Asia.
This same process will also be used for the group during 2002.
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Laos

The year 2000 saw an increase in FDI outflows from Laos and a decrease of
FDI inflows. Probable causes for this shift in FDI include several notable political
events. First, the Communist Party celebrated its 25" year in power by parading Lao-
tian soldiers down the main avenue in Vientiane.*” This happened shortly after a small
bomb exploded in the capital city, possibly ignited by Hmong rebels. This important
event reminds investors that Laos is still a communist country with a repressive one-
party government. It also shows that there is enough unrest in the country to foment
rebellion. If a government cannot effectively control a country, confidence in that
country is weakened because political volatility makes investment risky and unprofit-
able.

The Lao government also reinforced its position on Internet use within the
country. It publicly announced that anyone caught rebelling against the government
would be severely punished.*® The current political structure of Laos prohibits free-
dom of the press. In doing so, the Lao government hopes to strengthen its own
popular support and curb political dissent. Foreign investors do not like when govern-
ments limit the rights of its citizens because they fear the government will also attempt
to suppress their investments. Foreign investors thus become hesitant to channel
their resources towards Laos as the countries’ poor human rights track record creates
an atmosphere of tension and uncertainty.

Additionally, recent events have rendered statements made by Laos’s central
bank incredible. The Lao central bank recently assured that it would service its debt
towards Russia with commodities rather than reach into its scarce reserves (ITAR/
TASS News 2000, 28 November).> In 2000, however, Laos experienced a large flood
that destroyed a large portion of its agricultural sector.% Laos thus found itself unable
to service its debts with commodities. The volatility of commodity markets and uncer-
tainty regarding recent statements of the Lao bank thus deter foreign investors.

Furthermore, little progress is being made in Laos that would transform the
country into a more profitable venture for foreign investment. In 2000, there were no
plans by the government to curb corruption or dead-end spending. Furthermore, the
year 2000 was marked with reminders that the ruling party cares little about the welfare
of Lao citizens. | argue that these reasons are the immediate causes of Laos’ low FDI
and persistent capital flight.

Thailand

In 2000, Thailand experienced a large decrease in FDI inflow and a smaller
decrease in FDI outflow. This election year realized historic changes. The approval of
anew constitution, for example, gave the Thai government powers to combat corrup-
tion.®* May 2000 saw the formation of the National Counter-Corruption Commission
(NCCC) that had the power to independently investigate government officials and
prosecute them for corruption.®? Consequently, the minister of interior was found
guilty of corruption and fired from his post.®® Thailand’s commitment to end corrup-
tion thus reassured skeptical investors.
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Second, the Central Bank of Thailand installed a new leader in 2000; Puey
Ungphakorn was well versed in modern economics.* He planned to strengthen the
economy by reducing total NPLs from 57 to 40 percent of total loans. He also wanted
to reduce foreign debt and tighten controls on foreign loans.® After the 1997 Asian
Crisis, the IMF set many conditions for Thailand to follow. The new central bank
governor followed all the steps. He chose to increase supervision of the banking
sector and make what foreign capital they had work better.* These changes will greatly
increase the confidence of investors in Thailand. Over time, Thailand will benefit from
these important reforms, which will be evident in the second case study.

Last, increases in domestic and foreign investment in the Thai technology
sector are also notable. The World Bank, supported by Japan, pledged to increase FDI
in IT businesses, which will strengthen the technology sector and increase foreign
interest in Thailand.” Compared to Laos, Thailand has a growing technological sec-
tor; a developed industrial sector indicates an advanced economy that Laos lacks.
Such an economy will draw more foreign investment in the future.

In the year 2000, Thailand took drastic steps to strengthen its economy and
bolster investor confidence. In spite of these changes, however, FDI flow did not
increase. It seems Thailand’s political structure is able to react to changing conditions
and give the investors the confidence they need to invest. Unfortunately, the lag time
in policy change did not benefit Thailand in 2000 and only time will tell if the adjust-
ments were beneficial.

Vietnam

In 2000, Vietnam had a slight decrease in FDI inflow with little or no change in
the outflow of FDI. In January, the Economist reported that FDI has decreased in the
country due to a “rudimentary banking system” and the absence of a stock market
(2000, 8 January).® It has been roughly ten years since Vietnam first introduced the doi
moi, but the rigid economic policies supported by Vietnam’s Communist regime have
stalled progress.

The Vietnamese government has also taken a hard-line towards foreign in-
vestors. They did not allow foreign names to be displayed on storefronts and charged
foreigners hefty fees for using utilities.®® The reason for this wariness towards foreign-
ers stems from the 1997 crisis when Thailand and South Korea were crippled by a
sudden withdrawal of foreign investment. Vietnam favors a gradual reform process
that will minimize the potential for withdrawing investments.

The government has been investing in its own economy and has even devel-
oped its own technology sector. It hopes to attract some foreign investment under
controlled circumstances so as to minimize the probability of another financial crisis.”
Despite the fact that the government has impeded Vietnam from developing at a faster
rate, large quantities of investment did not flow out of Vietnam in 2000. Essentially,
Vietnam’s investment has stagnated. Until Vietnam restructures its banking system,
most investors will reserve their confidence for a time when Vietnam strengthens its
economy and loosens its anti-FDI policies.
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Case Study 2

Laos

During the year 2002, Laos experienced a large outflow of FDI and a moderate
to slight decrease in FDI inflows. This year was very similar to the 2000. The Lao
government held elections, but the candidates were pre-selected and the local popula-
tion had no electoral freedom. Once again, this event served as a reminder that “Laos
remains a resolute and unabashed communist dictatorship.”” The continued predomi-
nance of the communist, one-party regime again makes Laos’s environment unsafe for
foreign investments.

In 2002, also, Laos was approached by the UNDP and the Asian Develop-
ment Bank (ADB) to begin restructuring its banking sector. The UNDP announced a
plan to reduce poverty and reform the political and legal structures of the Lao govern-
ment.” In addition, the ADB provided loans aimed at helping the Lao government to
finance the restructuring of the bank sector.”

Furthermore, the Lao government, joined forces with China and Thailand to
develop a transnational roadway connecting important economic zones in the three
countries.” However, the Thai government had to loan Laos 1.3 billion baht because
the Lao government could not fund the project itself even after Laos agreed to pay a
third of the total cost of the road.” Laos is not in a position to finance large-scale
projects and depends heavily on foreign assistance.

Likewise, Laos finds it difficult to provide social safety nets for its fast-
growing population. Demographers project that the growth rate of 2.44 percent will
place increasing demands on the public sector to provide education and health care to
its citizens.” Predicted strain on the Lao government makes investors nervous. Laos’s
prospects are further dimmed by the fact that it has failed to sustain its “commodity
production program.””” This suggests that the commodity-driven economy will expe-
rience significant GDP shocks should the commodity program fail. Bleak future pros-
pects spell disaster to investor confidence.

Thailand

The year 2002 was a bad year for Thailand. It experienced a major increase in
FDI outflows and a significant decrease in FDI inflows. The outflow was reminiscent
of the 1997 Asian Crisis. In January, the World Bank and IMF reported that the gap
between the richest and poorest segments of the population had increased to pre-
crisis levels. It seems that recovery is only helping the nation’s elites and leaving
behind all others. This leaves investors concerned that recovery will not be sustain-
able and that political unrest will occur in the future.

Also in January, the central bank announced that the number of NPLs has
increased significantly.”® As | mentioned previously, investors loose confidence when
the central bank cannot control the level of NPLs in an economy. The new director of
the central bank failed to realize his commitment to lower levels of non-performing
loans. The central bank’s failure to follow through with its promises explains the lapse
of investor confidence and thus outflows of FDI.
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Furthermore, corruption continues to be a serious problem in Thailand. The
Xinhua News Agency suggested that 47 projects funded by the government in 2002
involved corruption and misuse of funds.” The crackdown promised two years prior
by the new prime minister thus did not reduce the level of corruption in the Thai
government. This, coupled with a report from Assumption University that Thailand
was ranked second in Asia for corruption, drove investor confidence downward in
2002.%

Later in the year, the Thai Bank said it would return to the dollar market
(floating their currency against the dollar) like before the Asian Crisis.®* This was an
underlying reason for the 1997 crash. This policy change, then, coupled with weaken-
ing confidence in the prime minister, caused concerned investors to withdraw their
assets from Thailand. The year 2002 hurt Thailand’s economy, causing it to suffer
more than Laos’s economy due to its deeper integration in the world economy.

Vietnam

Compared to Thailand, Vietnam experienced a large increase of FDI in 2002.
Even though Vietnam is communist, it was able to create 468 FDI projects in nine
months.®2 This amount is unprecedented in the region; it seems Vietnam has regained
the confidence of foreign investors. The United Nations Conference on Trade and
Development reported that Vietnam was “prime for FDI” in the coming years due to
new bilateral trade agreements with the United States and Great Britain.®

The Vietnamese government took large steps in restructuring its banking
sector without the aid of international organizations.® It began by giving local banks
more authority over their lending practices, mitigating state-imposed controls on for-
eign investment. The fact that small banks are allowed to function with a degree of
independence from the central government implies a strong, relatively stable banking
system.

In 2002, Vietnam arrested over 100 officials and suspended 50 police officers
for corruption.® Beginning in February 2002, Vietnam took unprecedented steps to
reduce the level of corruption in the government. This is good news for investors who
previously worried that their money would be misused. These reforms were intended
to attract FDI into Vietnam and strengthen the growing economy. Lowered levels of
corruption increased FDI over previous levels.

Vietnam made positive policy decisions in 2002. Together, trade agreements,
bank reforms, and anti-corruption policies served to enhance investor confidence.
Despite the similar regimes of Vietnam and Laos, the two countries had markedly
different experiences: Vietnam was able to increase its FDI and actively promote devel-
opment where Laos remained stagnant and isolated. Vietnam even outperformed Thai-
land which, despite its democratically elected government, is still riddled with corrup-
tion and NPLs.

In both cases, many events affected investor confidence. For example, Laos
was unable to supplement its own projects and reforms. Despite aggressive policy
changes, Thailand was unable to prevent capital flight. The only country that experi-
enced steady FDI growth was Vietnam, a country whose government is still a
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one-party system. | will now begin my analysis of these events, testing my previously
posited hypotheses to determine their relevance in the cases of Laos, Thailand, and
Vietnam.

Reconsidering Selected Hypotheses

Hypothesis # 3: The less flexible a political system structure is, the less likely
it will react positively to a crisis.

In order to offer evidence supporting this hypothesis, | will have to define the
flexible political structure more precisely. Both Laos and Vietham have Communist
governments that are not elected by their citizens; Thailand, on the other hand, does
elect its prime minister and other government officials. In general, Laos and Vietnam
have been slower to modernize while the Thai government was quicker to react to
crisis situations and pass laws developing a safe environment for investment.

Laos is a nation ruled by one party with a firm socialist vision. Its rigid belief
system is one reason for its lack of flexibility in controlling the economy. Instead of
reacting positively to threatening economic situations, the Lao government frequently
fails to react altogether. Vietnam is also ruled by one major party, but has made a
stronger push toward modernization than Laos. Still, however, this push is gradual
since the government tends to control the amount and direction of FDI into the coun-
try. In the case of these two countries, the hypothesis thus applies.

Thailand, in contrast, has flexible government that, according to this hypoth-
esis, should enable it to react to crisis situations. Nevertheless, the Thai government
did not engender high levels of investor confidence. The model does not fit this
situation, implying that this hypothesis cannot be applied to every nation.

Hypothesis # 5: Weaker central banks tend to amass higher quantities of
wasteful non-performing loans.

Of the five hypotheses | previously stated, this one is best supported by my
analysis. The quantity of NPLs is directly related to the strength of the central bank..
The data from Thailand proved to be more conclusive than the data from Laos and
Vietnam.

Thailand had a large amount of NPLs before the Asian Crisis; these were the
result of a weak central bank that failed to supervise its subsidiaries. When the gov-
ernment passed measures to strengthen the central bank, investors increased their
FDI flows into the nation. When the central bank failed to keep the number of NPLs
down two years later, investors quickly pulled out a large percentage of FDI. Thus, as
the hypothesis suggests, Thailand’s weak central bank accrued large amounts of
NPLs which led, in turn, to asset withdrawals.

Lao banks, too, financed a large number of failed projects. | have already
disclosed the weakness of the Lao banking system in my previous analysis. Given the
low FDI inflows into Laos, we can assume that these factors weaken investor confi-
dence.
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Conclusion

Laos is the least developed country in Southeast Asia. This analysis at-
tempts to determine what factors kept Laos from developing like Vietnam and Thai-
land. I considered these three countries in particular since they share similar cultures,
and resources. Furthermore these countries have a shared history of war and internal
struggle. Why is Laos different from its neighbors? Through my research, | have
concluded that low investor confidence is the primary cause of Laos’s underdevelop-
ment.

Furthermore, when we compare Laos to Thailand and Vietnam, we find that
Laos has no interest or ability to invest in its domestic economy. If Laos could finance
its own projects and make them productive, then investors would be more likely to
invest in Laos. When the government of Vietnam to strengthen its hi-tech sector,
investors flocked to the nation since they could make a relatively risk-free profit. By
contrast, Laos has a government that fails to cultivate potentially lucrative sectors
that would attract significant foreign investment. If Laos were to develop, its govern-
ment must invest in the domestic economy in order to modernize industry and set an
example to foreign investors.

In conclusion, this project revealed the nature of many problems facing Laos.
However, Laos is a complex country and detailed data tends to be elusive. Laos is a
forgotten land; you seldom hear about it in the papers. | hope that my research will
spur interest in this forgotten land and that, in the near future, people will develop
ways to help it overcome these challenges. In some ways, this paper raised more
questions than answers. One thing is certain, however: if Laos experiences significant
domestic reforms, then investors will come. Until then, Laos will remain the least devel-
oped nation in Southeast Asia.
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Oppositional Politics in the Narmada Valley

Eamon Lorincz
University of Pennsylvania

Arguably the most publicized and heavily criticized internationally coordi-
nated development projects in modern history, the ongoing dam construction in the
Narmada Valley in India has created a firestorm of controversy that has united sup-
porters and critics in the local, national, and global arenas. Numerous issues, such as
environmental impact, population growth, media coverage, and the role of interna-
tional organizations in local politics, surround the debate over the Narmada Valley and
the symbolic Sardar Sarovar, the largest of the more than 3,000 dams that now domi-
nate the region’s geopolitical landscape. But perhaps the most incendiary of these
issues has been the forced resettlement of the tribal population that currently lives in
the Narmada Valley due to the massive reservoirs flooding this Western Indian region.
This paper will chart the evolution of that aspect of the Narmada controversy through-
out the development project and make three important conclusions. Firstly, while a
certain amount of criticism will always accompany a project of this magnitude, hind-
sight indicates that most of this controversy could and should have been avoided
with appropriate planning. In this situation, however, the financial and political back-
ers disregarded the rights and needs of this community during the project-planning
period and were thus unprepared to effectively respond to the local backlash when it
inevitably arose. Secondly, many of the tensions that resulted from a bungled dis-
placement policy could have later been assuaged through moderate shifts in attitude
and policy. Yet instead of exploring these measures, many of those aforementioned
backers addressed the concerns of the protest only when under extreme political
duress and only in such a manner as to temporarily relieve pressure rather than to
finally solve the underlying problem. Thirdly, and perhaps most troubling, India’s
national and regional governments, the current driving forces behind the continuation
of the project, have made no indication that the appropriate lesson has been learned
from their mistakes in the Narmada Valley; namely, that their policies of oppositional
politics and development at any cost and through any means have often resulted in
little more than a deeper stalemate and a greater future costs to overcome.

The origin of the Narmada Valley controversy can be traced back half a cen-
tury; damming the Narmada River was discussed as early as 1946 and debated by the
Narmada Water Disputes Tribunal for an entire decade during the 1970’s. When the
Tribunal finally approved the project, its political supporters found hundreds of mil-
lions of dollars in funding surprisingly quickly and construction of the dam began
almost immediately after funding was procured. The entire planning and approval
process occurred in a top-down fashion and thus many of the hundreds of thousands
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of project-affected people were only informed of the details of the project after it had
been approved. William Fisher notes this point in “Development and Resistance in the
Narmada Valley,” stating:

...local community groups often have little voice in the policymaking pro-
cess. If they are heard at all, it is in resistance to policies already decided
elsewhere and implemented locally. The Narmada case is no different: local
people had no voice in the policymaking process.!

Disenfranchising the peoples most affected by the construction during the
project assessment phase immediately creates an adversarial relationship between the
developers and the tribal leaders and the non-governmental organizations (NGO’s)
that publicly defend them on local, national, and international levels. This initial
antagonistic relationship can often, and in the case of the Narmada Valley controversy
did, set the tone for later negotiations and protests. During this period, the dam sup-
porters viewed the project-affected peoples as selfishly standing in the way of devel-
opment and social justice and the project-affected people viewed the government as
oppressors. The language used by proponents and critics of the dam, which may
seem like a minor point at first, gives clear insight into the mindsets of the two groups
as they determine appropriate courses of action to fulfill their objectives. Fisher writes
that “Officials have been blunt about the degree to which the anti-Sardar Sarovar
protests have occupied their time and effort, tied their hands, and frustrated their
efforts.”? Fisher’s usage of the words “occupied” and “frustrated” gives a very telling
description of the oppositional mindset of many of those officials. Through both his
choice of words and thousands of vignettes in the international media, one can sup-
pose_that a significant number of officials are less concerned with finding a just solu-
tion to the problem of resettling project-affected people and more focused on continu-
ing the project by any means necessary.

The World Bank commissioned Independent Review of the Sardar Sarovar
project made an even harsher assessment about the policymaking process, suggest-
ing almost complete ineptitude and lack of preparation. In his letter to World Bank
President Lewis Preston, Chairman Bradford Morse writes:

In 1985, when the credit and loan agreements were signed, no basis for de-
signing, implementing, and assessing resettlement and rehabilitation was in
place. The numbers of people to be affected was not known; the range of
likely impacts had never been considered; the canal had been overlooked.
Nor had there been any consultation with those at risk. Nor were there
benchmark data with which to assess success or failure. As a result, there
was no adequate resettlement plan, with the result that human costs could
not be included as part of the equation. Policies to mitigate those costs could
not be designed to accord with people’s actual needs.®
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Morse goes so far as to suggest that this “original sin”, in his view “the failure to
appraise and provide basic data”, has resulted in fundamental failures in the project
and considers any pari passu recommendations to be irresponsible. Rather he be-
lieves that the Bank must halt all construction and funding and conduct a complete
and thorough initial assessment in order to appropriately address the resettlement and
environmental concerns of the project. Some NGOs and academics take the Indepen-
dent Review’s assessment a step farther and claim that large-scale, top-down develop-
ment projects, such as Sardar Sarovar project, are inherently oppressive because the
frame of reference is dominated by those in power: the politicians, the industry lead-
ers, the upper classes. While the extent to which those statements accurately charac-
terize the development situation is debatable, it seems evident that those large-scale,
top-down projects are inherently fraught with difficulties and complications that do
not occur to the same extent with other, community-based development projects that
those NGOs and academics recommend. For that reason, in order to undertake those
projects justly, efficiently, and effectively, it is imperative that they begin with a well-
funded, comprehensive initial report that includes not only an accurate assessment of
the human costs concerning project-affected people but also well-planned resettle-
ment policy created by project planners in conjunction with tribal leaders and state
politicians.

While specific NGOs, academics, and media sources may enter any globaliza-
tion debate with a hardened and uncompromising viewpoint, the vast majority of
project-affected people will judge the project backers, in this case the regional and
state governments of India, as just or unjust relative to the treatment they receive. For
this reason, the project backers should have been able to mitigate the effects of their
initial mistakes and win over the hearts and minds of the project-affected people by
admitting to their past mistakes and adjusting their policy accordingly. First, this
course of action would be viewed almost universally as a more socially just policy and
would more closely align the project’s modus operandi with the Indian government’s
official policy toward tribal peoples, groups accorded special protection under the law.
Second, this course of action would most certainly benefit the project backers them-
selves as the project construction would no longer be stymied by the anti-dam pro-
testers, who have “occupied their time” and “frustrated their efforts.”

In fact, the alliance between local and global NGO’s has proven to be an
extremely formidable opponent, a point that Fisher highlights when he writes, “the
Sardar Sarovar Project has certainly made more headlines and been more widely de-
bated in the public sphere than any World Bank-funded project.® Thousands of
vignettes detailing the suffering of individual families have littered the international
media, and this media exposure, combined with direct pressure from appeals, protests,
marches and hunger strikes (which are themselves well publicized), has made a star-
tling impact on the future of the project. This pressure directly resulted in World Bank
funding of the unprecedented Independent Review quoted above and indirectly re-
sulted in the cancellation of the World Bank loan to the project, a matter which will later
be discussed in greater detail. The World Bank is not the only international
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organization that could not withstand the international scrutiny. A 1999 newswire
reports:
In April this year, following a 21-day fast by the dam displaced [persons] at
Maheshwar, two major German banks, Bayernwerke and VEW Energie, with-
drew the 19 percent equity they were to have contributed saying they did not
want to be a party to blatant human rights and environmental violations.®

Efforts have been made to address the initial failures and limited success has
been achieved. For example, the state of Gujarat, after negations with project-affected
people and NGO’s such as Arch-Vahini, offered a more generous resettlement than the
one initially recommended by the 1979 Tribunal or the World Bank.” Some Sardar
Sarovar proponents view this as an example of the effectiveness of the pari passu
approach, in which “studies are done concurrently with the construction of the dam”,
but the approach as a whole, whether through a fundamental flaw or a simple lack of
desire by the project backers to implement it fairly and wholeheartedly, has failed the
projected-affected people (not to mention the surrounding environment). Firstly, as
the Independent Review exhaustively describes, Gujarat’s policy in itself is still far
from perfect. “Gujarat’s policies,” the Review states, “have not thus far been extended
to potential oustees who are not resident in submergence villages,” such as those in
canal-affected areas or those affected by the resettlement of oustees.® Furthermore,
while Gujarat has been successful at physically relocating a large number of projected-
affected people, the undertaking has not been without its tribulations. Although
improvements have been made since then, the reviewers write:

Officials in Gujarat told us that from 1988 to 1990 problems of land acquisi-
tion, land allotment, and staff morale within the resettlement division of the
Nigam all combined to create a multitude of difficulties at every stage of the
resettlement process and at virtually all resettlement sites.®

In the other two states, Madhya Pradesh and Maharashtra, the situation is
much more dismal, as they have resisted intense pressure to offer relocation packages
similar to the state of Gujarat. For this reason, the Independent Review predicts that
60% of the project-affected peoples in those regions “will not receive adequate land
on resettlement.”*® Although Gujarat has agreed to accept project-affected peoples
from Madhya Pradesh and Maharashtra, the Independent Review firstly doubted the
ability of Gujarat to accommodate those extra oustees and secondly countered that
“many oustees do not wish to go to Gujarat, for reasons which have to do with
language, culture, and other ties to their region. It would be, for many of them, a long
cultural journey.”*

In this statement, the Independent Review touches on a larger issue in terms
of the resettlement controversy. The resettlement packages offered by the project
backers, as well as being poorly timed, poorly reasoned, and economically inadequate,
focus solely on individual plots of land. While land issues are central to the struggle
over the Narmada, a case study of India for the World Commission on Dams lists some
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of the other negative social impacts that construction of large dams can have on
project-affected people: “loss of common property resources, loss of cultural heritage
sights and monuments, loss of home and hearth, loss of familiar social and geographi-
cal surroundings, loss of preferred or familiar sources of livelihood; trauma, uncer-
tainty, and insecurities; adverse affects on physical health, adverse impacts on living
standards, social alienation from (and conflicts with) host communities, and loss of
infrastructure and access.” The Independent Review noticed that these extra-mon-
etary factors were completely ignored in the planning process, writing:

A society’s wellbeing cannot be reduced to yields per hectare. Indeed, agri-
cultural production is itself dependent on a whole set of social and cultural
factors. When people at even the most successful relocation sites raise
questions about grazing and privacy, or wonder what will happen when their
population grows, or forsee the impossibility of maintaining their traditional
houses in new surroundings, they are implicitly, if not explicitly, raising is-
sues of great importance.*

In this way, the Independent Review condemns even Gujarat’s relatively en-
lightened resettlement policy because it fails to address these negative impacts; even
there, the project planners failed to understand the difference between resettlement
and rehabilitation. Furthermore, these negative impacts, an expected natural result of
forced relocation procedures, are exacerbated by the cultural differences between the
project planners and the people whose futures have been jeopardized by the Sardar
Sarovar project, most of whom are members of scheduled tribes and scheduled castes
that ostensibly receive special protection from the Indian government. For this rea-
son, one should further highlight the importance of engaging the indigenous peoples
in the decision making process before the construction project, and failing that, miti-
gating that initial error by addressing their grievances in dialogue fairly and efficiently.

The initial failure of project planners to consult with project-affected people
and their continued inability to redress the resulting issues by creating a more eco-
nomically and culturally appropriate policy can shine light on the extent of local and
global protest. Any forced relocation policy will inherently incur a tremendous amount
of anxiety and insecurity on project-affected peoples; continued apathy from a large
proportion of project backers and their supporters will only further deepen their trauma.
Faced with a choice between accepting a decreased standard of living (an extremely
difficult proposition for subsistence level agricultural workers) and addressing their
concerns to an oftentimes uncompromising and unsympathetic government, many
inhabitants of the valley decide to simply stay put no matter what the cost, and over
the past decade many have. A newswire in 1999 reports:

...Domkhedi and 50 other villages will be submerged as a result of the mas-
sive Sardar Sarovar Dam project. But the Domkhedi villagers, with the sup-
port of activists ... are holding their ground. If New Delhi does not halt work
on the nearly completed dam, the locals say that they will drown in a forlorn
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defense of their ancestral lands. Domkhedi is a tragic chapter in a sadly
familiar story.*

A 2003 newswire tells of local response to broken promises, an oft-cited grievance of
project-affected peoples:

At least 15 persons were arrested from the Sardar Sarovar dam site on Friday
afternoon for allegedly trying to commit suicide. Official sources said they
were project-affected people who had been demanding that one person from
each family be given a job as promised by the government before acquiring
their lands.®®

These newswires provide two of thousands of scenes of protests that have
resulted in worldwide condemnation, pullout by financial backers, and incessant de-
lays. Fisher writes how the protesters and NGO’s that support them have “forced the
dam proponents to exert considerable energy and divert resources from project imple-
mentation to project justification” and notes that “this strategy can lead to a kind of
paralysis.”*® As aresult of this paralysis, nearly two decades after construction of the
Narmada Dam and the canal that will hopefully become “the lifeline of Gujarat” began,
the project has still not been completed. Yet, more frustrating than the lack of human
rights considerations and the ponderous rate of construction is the sad truth that the
government of India does not seem to have learned from its mistakes on the Sardar
Sarovar and other large dam projects.

First of all, India has a history of marginalizing the scheduled tribes and
scheduled classes that purports to protect. A World Commission on Dams report
comments on a survey of large dam construction projects in India:

Altogether, nearly 62% of the population displaced were tribals and members
of the scheduled castes. Considering nationally they make up only a little
over 24.5% of the population, then clearly their representation among
those displaced is disproportionately high. For tribals, this is particularly
significant as their proportion in the national population is only a little over
8%, while their proportion among the displaced was over 47%."

Many in the Indian government view the marchers and protesters who refuse to leave
their lands as obstructionists who selfishly pursue their own interests at the expense
of millions of their countrymen. Yet the same few people, traditionally the most disen-
franchised and the most impoverished, must continually sacrifice for greater good of
an already much wealthier community. Furthermore, as the construction of smaller
dams in the past had already resulted in socioeconomically and culturally based pro-
tests and conflicts—including an 1984 incident in Gujarat that resulted in five deaths'*—
that should have served to foreshadow the effects a negligent displacement policy
would have for an undertaking on the scale of the one in the Narmada Valley.
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Second of all, the Indian government has proven too stubborn to correct its
mistakes, instead deciding to continue construction despite all obstacles. This deci-
sion backfired, however, simply embroiling them in further controversy. In 1992 the
World Bank amended their $450 million dollar loan to include more stringent provi-
sions for human rights and environmental concerns. The Indian government chose to
forgo the World Bank loans rather than improve their resettlement and environmental
impact plans and submit themselves to “time-consuming monitoring from the World
Bank,” citing “inordinate influence” by the World Bank over their project given the
extent (15%) of their financial investiture.® Yet the World Bank pullout served as a
symbolic blow to the political legitimacy of the Sardar Sarovar project and a morale
boost to the protesters and NGO’s who opposed it.

In his work on the Narmada Dam controversy, Fisher notes,

Even in cases where project benefits make it possible to offer attractive re-
settlement and rehabilitation packages, high awards are opposed by politi-
cians and development planners who fear setting a precedent of high awards
that could not be met by all future projects.

Again, his language speaks tellingly of the mindset of these politicians and
planners, who often view project-affected people as their opposition. Yet the opposi-
tional politics that result from this mentality have both damaged the credibility and
reputation of the Indian government and slowed the creation of the “lifeline of Gujarat,”
that as of the summer of 2004, has still not come into fruition. One must hope that the
Indian government will one day heed the lessons that oppositional politics in the
Narmada Valley has provided. Perhaps during India’s next multi-billion dollar develop-
ment project, the project planners and their political and financial backers will avoid
fostering an oppositional relationship with project-affected people and instead con-
structively engage those peoples in dialogue and work towards a mutually agreeable
solution. Then India’s leadership, and our international leadership, will understand
that just politics can be good economics.
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Does External Income Really Result in State Autonomy?

Neil F. Rudisill
University of Pennsylvania

External income is a double-edged sword for any country. While it provides
the state with the strength required to mitigate internal conflicts, dependence on its
availability and constant flow can threaten the very existence of the recipient state.
This dual nature of external income, and, in particular, its important implications for
the Middle East, has been noted by many authors.* Notwithstanding the danger of
dependency, external income provides Middle Eastern countries with the rare and
irresistible opportunity of developing completely autonomous state apparatuses. In
theory, infinitely accessible external income could result in unbounded state au-
tonomy. However, since Middle Eastern states are subject to fluctuations in the
value and reliability of their external incomes due to dependency on oil and gas
market fluctuations, their reality deviates considerably from theory. In the absence
of infinite external income, the state loses some of its autonomy to the civil society
(e.g. private sector). One can thus conceptualize the relationship between external
income and state autonomy as a continuum, wherein limitless external income gives
the state free reign, and limited external income passes power to the civil society.?

For this essay, clear definitions of both “external income” and “autonomy”
are essential. “External income,” encompasses a wide range of revenues in the Middle
East such as transit fees for oil (in the cases of Jordan and Syria, and rights to use
the Suez Canal for Egypt), loans, aid or grants from foreign countries (prominent in
Israel, Jordan, Syria, or Egypt), workers remittances (chiefly from Gulf states to
Egypt, Yemen, Syria, Lebanon, Tunisia, Algeria, and Morocco), and, most important
of all, oil rents.* Using evidence from Algeria and the rentier states of the Gulf, this
essay will demonstrate a positive relationship between external income and state
autonomy. When | refer to a “rentier state,” | am following the definition posited by
Beblawi, of a state whose rent (1) originates from abroad, (2) funnels into the gov-
ernment directly without any intermediary and (3) whose rent production is attribut-
able to only a minority of the population.® In addition, rent must be the primary
source of income for the state in order for it to be considered a rentier state.® When
I refer to an “autonomous” state, | mean a state which is free to make its own policy
decisions without regard to societal pressures.” “Autonomy” therefore, is the de-
gree to which a state’s decision-making is insulated from the influence of its society.
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To demonstrate that external income furthers states” autonomy, | will first
describe three devices by which states reliant on external income preserve their
autonomy, namely: avoidance of taxation, expenditure, and social formation control.
In each case, | explain the use of these devices in rentier states and provide ex-
amples. Afterward, | will address two glaring cases in which states succumbed to
societal pressures as support for my hypothesis that so long as external income
remains elevated and constant, state autonomy is sustainable.

Rentier states generally use limited taxation, generous government expen-
ditures, and clever controls of group formation as means to maintain their autonomy.
In pursuit of these policies, rentier states employ patrimonial power distribution and
kinship networks to construct an informal organizational framework for the state’s
rent distribution apparatus. Accomplishing each of these three government agenda
necessitates a robust and consistent supply of rent, and in the last case, the appli-
cation of rent toward repressive state organizations.®

It is often noted that Gulf States have astonishingly low levels of taxation,
and indeed, a quick look at tax revenues as a percentage of total revenue confirms
this idea. For example, between 1982 and 1992, Kuwait, did not even acquire seven
percent of its revenue from taxation. During the same period, Bahrain averaged
around only twenty percent, and Algeria, around fifty percent.® The average tax
revenue for the Middle East in this period was only 11%. By comparison, the world
average for the same period was sixty-three percent.!® The reason for such remark-
ably low levels of taxation stems from the alluring idea that without taxation, there is
no need for representation.

As Henry and Springboard point out, taxation is risky business. A state’s
taxation of its citizens renders its government accountable to its population base for
its actions and policies. Taxation also exposes the limits of a state’s authority, be-
cause taxation requires legal enforcement measures which test the juridical and
military resolve of the state to confront domestic opponents.!* Naturally then, a
rentier state, given the option, will neither test its authority and risk revealing the
parameters of its power, nor obligate itself to its citizenry. Admittedly, the interven-
ing variables to the taxation representation phenomenon are not clearly articulated
in rentier literature, and some scholars have even questioned the existence of any
real relationship,’2 but in an overwhelming number of historical examples, those
intervening variables (whatever they are) have been present.*® Instinctively wary of
this taxation — representation phenomenon, rentier states or regimes steer clear of
direct taxation methods.

When rentier states do tax, their taxes tend to be inconspicuous or easily
enforceable. Taxes on international trade (principally non-petrol goods) are popular
because they export economic stress to other countries. However, they also in-
crease domestic prices (in the case of import tariffs) or hurt domestic producers.
Property taxes are also common because given the difficulty of evading such taxes,
they do not significantly test the government’s tax collection abilities. Similarly,
excise taxes on domestic goods provide a way to conceal tax within daily purchases
without raising the suspicion of the citizenry.**
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Examples of rentier state taxation can be seen in Algeria’s fiscal crisis of 1990, when
the government imposed a 0.25 dinar sales tax on a liter of petrol, as well as taxes on
alcohol and satellite dishes.'® In Bahrain, between 1982 and 1991, income tax
amounted to only one half of the annual revenue retrieved by customs taxes.*® For
the region as a whole, income taxes bring in less than a third of the annual revenue
that they do in western countries.!” Consequently, because Middle Eastern rentier
states ask little in financial terms from their populations, they remain relatively im-
pervious to Western clamoring for democratization.

Similarly, by providing their publics with a wide array of social services,
government jobs and grants, rentier states can satiate the society’s demand for
democratic reform by supplying their daily needs in full. This practice turns the
rentier state into a distributive mechanism, whereby rents are effectively doled out
across the population.®® While the policy warrants no further explanation, examples
of the extent to which this practice is prevalent in the Middle East are illuminating.

Kuwait was the first state in the Middle East to become a true welfare state,
where education and health costs were covered completely by the government.*®
Saudi Arabia has followed in its wake, expanding the breadth of government expen-
diture. Saudi Arabia commonly rewards clients with land grants, electricity and wa-
ter are heavily subsidized, and health care and education are free. In fact, so much
money has been poured into the educational system that excess capacity has devel-
oped and even with the bulge in the population under fifteen, Luciani believes that
education could withstand cutbacks if necessary.? In times of hardship, as after the
Gulf War, the Saud family has reacted with gestures of extreme generosity to its
public, as when King Fahd cancelled two years worth of mortgage payments to the
state, amounting to losses in the billions for the Saudi government.? In addition, he
briefly reinstituted a program of agricultural subsidies whereby the state purchased
wheat from local growers at five to six times the cost of imported wheat.?? In Saudi
Arabia, as elsewhere in the Middle East, oil revenue is used to pacify the public
during hard times and to postpone any difficult decisions on property rights or
resource allocation.? The downside to this strategy is that the state also becomes
shackled to its policy. For example, when President Sadat of Egypt attempted to
reduce Egypt’s large food subsidies in 1977, riots erupted on the streets. Rather
than push through with reforms and test the mettle of his government, he applied for
external income in the form of American aid.?*

Finally, rentier states use external income to maintain autonomy by control-
ling the associations and relations of social groups. Rentier states” populations
tend to form associations based upon tribal relationships rather than by social
class.'* Sometimes this works in favor of the state’s goals, but oftentimes it does not.
Rentier states have thus devised methods of monitoring their societies and channel-
ing dissent that stifles the formation of opposition groups.

The simplest strategy of preventing such group formation and assuring
loyalty to the state is through “buying off” alternate leadership such as local emirs.
Often, however, this is not enough, and more formal methods of control are re-
quired.” In Kuwait, the creation of the parliament commonly serves as an example of
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democratization in the Gulf States; however, this assessment could not be further
from the truth. The parliament, though representative of the many of different sub-
groups of Kuwaiti society, under-represents workers and over-represents tribal ele-
ments.?® This reflects the fact that the ruling family is not so much concerned with
the democratic nature of its parliament as with assuring that the strongest voices of
the society are channeled into one controlled venue. While elections may be widely
viewed as undermining al-Sabah family autonomy, the ruling family maintains tight
control of the cabinet, and a limited definition of citizenship prevents much of its
opposition from voting.?” The al-Sabah family has, therefore, evolved a complex way
of managing Kuwaiti groups while maintaining a seemingly democratic orientation.

A common way in which oil rents were used to control group formations in
the Gulf States manifested itself in the late 1980°s and early 1990’s when every Gulf
State attempted to reduce or purge the populations of foreigners (Palestinians and
Yemenis) from its soil. Due to the small size and relatively uneducated nature of their
populations, many Gulf states came to the conclusion in the 1970s that they would
need foreign workers to accomplish their desired levels of industrialization, invest-
ment in infrastructure, and expansion of social services.?® By 1990, foreigners com-
posed the majority of the population in every Gulf state. Saudi Arabia was 59.8%
expatriate, Oman 70.0%, Kuwait 86.1%, and Qatar 91.6%.2’Nationalization policies of
the 1990°s resulted in what Luciani refers to as “economic self-mutilation.”*® Thou-
sands of workers were kicked out of Gulf states to create work for nationals who
could no longer find jobs in the government. In 1996, 167,000 immigrants left the
U.A.E. In Bahrain, the Ministry of Labor subsidized 75% of the cost of training fees
so as to eventually replace foreign employees in private enterprise with national
workers. The government passed on to the private companies the remaining twenty-
five percent of the cost.® In all of these attempts to replace foreign with national
workers, the governments expended great sums of money to redefine the constitu-
tions of their populations and to ensure the survival of their nationals.

To give one last example of the importance of group formation to state
autonomy, we can turn to Saudi Arabia, where an extensive network of security
services monitors the population. Some of these organizations have been around
before the oil boom such as the descriptively named, Organization for the Enforce-
ment of Good and the Prevention of Evil, established in 1929. Others are newer and
more sophisticated such as the mutawwa’in.®* These groups help monitor and block
the movements of underground political or religious groups. The coup attempted in
1979 by Juhaiman al-Utaibi was instrumental in awakening the al-Saud family to
the threats looming against their regime. After this date, the government effected
liberal measures by creating a consultative assembly and limiting royal corruption.
Despite these reforms, surveillance and renewed attention to anti-governmental
activity persisted.® Military expansion was a salient part in this process, especially
during the Iran-lraq war during which Saudi military expenditure as a percentage of
total government expenditure burgeoned from 29% percent in 1984 to 46.3% in
1987.3* Availability of external income allowed such complex defensive mechanisms
to thrive.
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As 1995, 1996 and 2004 terrorist attacks in Riyadh and El-Khobar demonstrate, the
Gulf States have failed to achieve complete control over societal groups.® But,
having such large quantities of external income allows rentier states a selection of
repressive or economically extreme measures that most states would find either
unfeasible or unpalatable.

If one turns now to the examples of Iran and Algeria, one can see the results
of two distinct pitfalls in the relationship between external income and state au-
tonomy. In Iran’s case, the state failed to apply its revenues toward the control of its
diverse social and economic groups, either through benevolent expenditures or
group formation control. As a result, Iran’s coercive policies were doomed to failure.
In the Algerian case, problems arose when the government based its budget off of
predicted oil revenues that failed to materialize. An unequal distribution of govern-
ment funds only intensified these problems for Algeria.

Although a variety of factors precipitated the Iranian Revolution in Janu-
ary 1979, Reza Shah Pahlavi’s failure to incorporate the old middle class into his rent-
based government was an especially important driving force. After Reza Shah re-
turned to power in 1953, oil revenue as a part of total revenue climbed to forty-one
percent by 1960 and to fifty-five percent by 1970. From 1973 to 1979, income from oil
increased four hundred percent. Despite its contribution to state revenue, the oil
industry employed less than 0.6% of the labor force.* Meanwhile, government ex-
penditure as a percentage of GNP grew from twenty-one percent in 1971 to forty-
eight percent in 1976.%” The government promoted growth of the bourgeoisie with
low-interest loans, minimal taxes, and subsidized building materials. As a result, the
number of private companies increased by a factor of six between 1957 and 1974,
The Bazaaris, the traditional merchant class of composing 6.8% of the work force,
also benefited from the rentier state, but not due to any deliberate effort on the part
of the shah.®®

The Bazaaris remained on the periphery of governmental control. They
were never effectively taxed, and sixty-seven percent of them were self-employed.®
Starting in 1975, however, Reza Shah decided to incorporate government into the
lives of the Bazaaris as never before. He instituted anti-profiteering squads to
monitor prices in the souk markets, while simultaneously implementing a one-party
system to expedite his reforms.® The results of these repressive measures on a
social group living on the fringes of the government, and largely independently of
government expenditures, were disastrous. Bazaaris reorganized themselves in their
mosques, began distributing polemical pamphlets, and started a religion-based grass-
roots campaign against the “modernizing” government.*

In early 1979, it was the revolution inspired by the Bazaaris rather than the
shah’s reforms which transformed Iran. From exile, the shah wrote, “...it remains my
conviction that the [Bazaaris’] time is past.”*> These words qualify the shah’s ac-
tions; he did nothing to effectively bring the Bazaaris under government control
prior to the imposition of drastic reforms. Luciani warns of this situation stating:
“...whenever the state is fiscally independent of such a bourgeoisie it may well
avoid democratization, though the reverse is never the case.”*
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In Algeria, the Front de Libération Nationale (FLN), which had governed
since 1962, succumbed to the Front Islamique de Salut (FIS) in 1990 on account of
its inability to meet expectations of government expenditure. The FLN expanded the
role of government in society in the 1970’s through the social services of education
and health care. It even subsidized urban living costs. All of these expenditures
were supportable in the booming oil-market of the 1970’s. However, during the re-
cession of the 1980’s, the government budget became overstretched. The FLN de-
cided to divest itself from its industries and promote private sector commerce. Simul-
taneously, it sought to increase government revenue by increasing oil production.
But when the government attempted to reduce its expenditure by cutting subsidies,
it ran into broad opposition.* In October 1988, riots broke out across the Algerian
coast. While protests initially focused on declining urban living conditions, the
riots came to embody general frustrations with the FLN. For five days, FLN court-
houses, police stations, and city halls were ransacked by mobs.* Despite the FLN’s
fiscal efforts, budget deficits reached close to sixteen percent of annual revenue in
1986.%¢ Efforts to liberalize the economy actually resulted in increasing red tape and
the accumulation of greater government benefits in the hands of fewer men. Govern-
ment workers became divided into those who benefited from the reforms and those
who suffered. Private sector small businesses saw transaction costs increase due to
corruption.* The failure of the FLN to control the direction of its expenditures (i.e.
corruption) along with its inability to decrease expectations of government expendi-
ture in accordance with the fall in 1980’s oil prices resulted in a demand for demo-
cratic elections in 1990 in which the FIS won 54.25% of the popular vote.*® The
results from these elections were so damning for FLN that President Chaldi
Bendjedid’s own cabinet forced him to dissolve the newly elected Parliament and
then resign so that the FLN would stand a chance for electoral survival.* In the
Algerian case, the relationship between external income and state autonomy is stark.
By progressively having to abandon its social programs, the FLN engendered the
social unrest that emerged in the FIS. While the FIS did not gain control of the
government immediately after their 1990 electoral victory, the 1990 elections indis-
putably demolished the FLN monopoly in Algerian politics and instigated an Islam-
ist backlash against the FLN’s failed democratic and “western” reforms.

In this paper, | have demonstrated that there is a strong positive relation-

ship between the availability and consistency of external income and the degree of
a state’s autonomy. Specifically, | have described this relationship through the ex-
amples of rentier states whose existence depends primarily on external income.
By making comparisons with states that gain significant portions of their budgets
from non-oil sources, the relationship may hold true as well, but | would predict that
on the continuum of democratization, with the completely autonomous state on the
far right and the completely democratized state on the far left, non-oil states would
fall somewhere to the left of the rentier group. Due to their lucrative_geological
endowments, rentier states are capable of preserving their autonomy so long as
they apply their external income toward low taxation, high government expenditure,
and pervasive social formation policies. As seen in the cases of Iran and Algeria,
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when a rentier state fails to fully accomplish any of these goals, or its rents signifi-
cantly decrease, democratic pressures ascend. To prepare for the inevitable dwin-
dling of these perishable resources, rentier states ought to develop significant forms
of political power away from their oil wells, if they desire to remain in control in the
long run.® Otherwise, the question of democratization becomes one put forward by
reggae lyricist, Peter Tosh: “Whatcha ya gonna do when your well runs dry?”
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An Evaluation of U.S. Actions Along Its Southern Border: An Examination of
International Legal Obligations

Dillon M. Kuehn
University of Pennsylvania

While multinational corporations, the internet, and increased free trade have
encouraged many academics to write about and to redefine the frontiers of an emerg-
ing global community, the physical borders that define states remain afflicted with the
problems of the past. One needs only to look toward the West Bank or Tijuana to
believe in the importance and problems of awall. Indeed, the events of September 11"
have reminded the world that becoming more economically and digitally enmeshed
does not necessarily mean a more secure global environment. It comes as little sur-
prise then that the United States recently has begun to look toward its north and south
with increasingly skeptical eyes. Nevertheless, the border problems of the past remain
in many instances unchanged. Undocumented illegal immigrants still pursue what
they hope to be more prosperous futures in the United States and cross dangerous
and often lethal terrain to realize that dream. Sadly, what many of those undocumented
immigrants have met upon crossing the border has been a violation of their human
rights at the hands of United States governmental officials.

Despite the opinions of those skeptics who consider international law to be
nothing more than an unenforceable corpus of vagaries, international law creates
explicit obligations on states and provides substantive remedies for injured parties. In
recent years, various human rights watch groups have condemned the United States
on several bases. Yet, this literature appears to be more interested in compiling that
evidence than in analyzing it under an international legal framework. Presenting evi-
dence, horrific as it may be, is not sufficient to demonstrate that the United States has
violated international laws and the human rights of undocumented immigrants cross-
ing its borders.

The majority of the legal analyses presented by those human rights groups
fail to consider a variety of discussions essential to international law. Even when
human rights groups focus on a specific issue which they argue to be a human right,
they habitually neglect to determine whether or not the right in question is actually
considered a human right under international law. Current analyses generally begin
with the assertion that the United States has violated international legal obligations to
respect human rights but nevertheless proceed with lines of argumentation resting
solely on violations of constitutional due process or violations of the internal codes of
conduct of the government agencies overseeing immigration. To that end, the current
literature fails to establish the connection between international law and U.S. munici-

JOURNAL OF INTERNATIONAL RELATIONS

KueHn 101

pal law and falls short of presenting a convincing case against the United States in
violating human rights along the border.

The following examination will fill the significant voids in the human rights
groups’ analyses and evaluate their conclusions in light of an honest discussion of
international law and the United States’ actions toward illegal immigrants along the
U.S.-Mexico border. First, a brief appraisal of the U.S.-Mexico border will given in order
to highlight the relevant issues of immigration and border control. Putting all the
pieces together, an assessment of U.S. obligations, in light of international law and
suspected abuses by U.S. officials, will establish the legality of U.S. actions along the
border. As will be revealed, the actions of government officials along the border have
in a variety of instances have violated the human rights of illegal aliens. Finding the
United States responsible for those violations in general, as have so many human
rights watch groups, may not be so simple once all the evidence and debate has been
presented.

1. The Border and Its Issues
A Brief History of the Border

Although the matter of immigration has always been of particular importance
for the United States, the focus on guarding its natural borders has not always been so
prominent. In the nineteenth century, immigration issues were primarily concerned
with peoples arriving from various areas in Europe.* In 1899, only four U.S. administra-
tors were assigned to work on the U.S. Mexican border.? With the Mexican Revolution
of 1910, thousands of Mexicans fled across the border to safety in the United States.
In the subsequent years following the revolution, 89,000 Mexicans immigrated to the
United States in 1924 alone in search of a better life. Congress passed the Immigration
Act of 1924 in an attempt to curb the increasing numbers of immigration arriving from
non-European areas. In 1924, Congress additionally established the Border Patrol and
border stations to collect taxes on Mexican workers entering the United States, a
development which represented a watershed moment in the development of U.S.-
Mexican border relations. With the creation of the Border Patrol, the immigrants were
now refuges and the term “illegal alien” emerged.?

Although the depression in the U.S. created significant national pressures to
reduce the numbers of Mexicans working inside the U.S., the Second World War
reversed the tide. In 1942, the Bracero Program was established in an effort to bring
Mexican workers across the border to work in the agricultural areas left with insuffi-
cient labor forces as a result of the domestic demographic shift toward the production
of industrial goods for the war effort.

While World War 11 had given Mexican workers the opportunity to migrate
legally and illegally, the end of the war would lead to attempts to shut that door.
Throughout the late 1940s and early 1950s, political pressures to reestablish the pre-
war border order gained momentum resulting in Operation Wetback of 1954. Operation
Wetback was formulated by General Joseph Swing in 1954 to find and deport illegal
aliens within the border of the United States. Hundreds of thousands of Mexicans
were deported in months.* Following the completion of Operation Wetback, domestic
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pressures regarding immigration subsided to some extent. In the early 1960s, domestic
pressures once again resumed as they had in the late 1940s. In 1964, the Bracero
Program was terminated and quotas by national origin were established. In all, be-
tween 1942 and 1964 over four million Mexican workers had crossed the border to work
under the Bracero Program.®

Naturally, the termination of the Bracero Program did not spell the end of
Mexican immigration, either legal or illegal. 1llegal immigration is still an important
issue for both countries. Although estimates of illegal immigration have been subject
to debate, the Department of Justice estimated that in the early 1990s around 275,000
undocumented workers were added to the U.S. population annually. It was estimated
that fifty-four percent of this growth rate could be attributed to those undocumented
immigrants arriving from Mexico.® For good or bad, there will no doubt continue to be
individuals willing to risk the dangers of crossing the border as long as the economic
opportunities are significantly divergent between the two countries.

U.S. Agencies Responsible for Controlling the Border

As will be demonstrated in the legal analysis below, international law is not
only concerned about what happens in states, but also how states respond to credible
evidence of concerning issues. For this reason, it is important to identify the frame-
work that the United States has in place for regulating immigration and its mechanisms
to deal with complaints and remedies that invariably arise in any such environment.
The analysis would be relatively more straightforward if September 11" had not oc-
curred. Nevertheless, the changes to the immigration agencies occurring in the wake
of September 11" do not create substantial obstacles for the legal discussion.

Prior to September 11™, the principal agencies responsible for excluding un-
desirables from United States territories were the Immigration and Naturalization Ser-
vice (INS), the Bureau of Consular Affairs, and the U.S Custom’s Service. Each agency
has its own history and its own responsibilities in the combined effort to curb illegal
immigration, though it is the INS which is of particular interest in the context of this
paper. In the aftermath of September 11, the responsibilities of the INS became part of
the new Department of Homeland Security (DHS). While the two eras of immigration
oversight must be recognized, the nature of the recent governmental restructuring
allows the argument to follow with relative ease. As will be seen shortly, most allega-
tions regarding human rights abuses have been directed toward the actions and ad-
ministrative structure of the Border Patrol. Given the fact that the Border Patrol was
not only the enforcement branch of the INS but also operates as the current enforcing
arm of the newly created DHS, the argument may proceed. Furthermore, immigration
legislation enacted in the wake of September 11" has primarily concerned the modifica-
tion of criminal aliens’ rights. Since the majority of allegations concerning human
rights abuses pertain to U.S. actions during simple apprehensions and detention, the
reorganization does not present considerable impediments for the present discussion.
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The INS and the Border Patrol: ABrief Overview

Created in 1924 for the Department of Labor, the Border Patrol has a long
history of guarding America’s borders. The Border Patrol, as the enforcement arm of
the Immigration and Naturalization services, is granted significant powers in conduct-
ing their work. In accordance with the Code of Federal Regulations, the Border Patrol
is allowed to detain and interrogate aliens,” to use deadly and non-deadly force,® to
make arrests, to transport individuals, to engage in vehicular pursuits, and to make on-
site inspections.

In 1994, the 2,000 mile U.S.-Mexican border was overseen by thirty-two patrol
stations and 2,543 Border Patrol agents.® Under the Clinton Administration, the Bor-
der Patrol increased its coffers and manpower. The 1995 Mexican fiscal crisis had
worsened the economic status of many Mexicans and consequentially made crossing
the border relatively more attractive for numerous individuals.®® The policies imple-
mented under Clinton’s administration came to be known as “prevention through
deterrence” and characterized the immigration policy for the southern border during
the nineties.'* Congress passed the Illegal Immigration and Immigrant Responsibility
Act of 1996 making significant changes to the status of illegal immigrants within U.S.
borders hoping to dissuade potential illegal immigrants by decreasing the possible
civil benefits to be had. 1,000 Border Patrol agents were added annually for the follow-
ing five years in order to facilitate effective “deterrence.” Moreover, funding was
passed in the same year that intended to triple the INS budget by fiscal year 2002.1?
Over the course of the 1990s and until 2001, the INS realized these increases in funding
and manpower.

While the INS and Border Patrol kept growing, the number of immigrants
attempting to cross the border was not reduced in any year by any significant amount.
One can imagine the frustration felt by the Border Patrol in their daily efforts to curb
the flow of illegal immigrants. As one supervisor of the Border Patrol stated, “You
catch the same guide, and you catch him again, and you know he’s a guide, and he
keeps walking. And he maybe even sits up there and laughs at you.”** The same
supervisor noted that sometimes “[the Border Patrol agent] sees so many people get
away with so much that he starts administering street justice.”*

11. The Border under the Scrutiny of International Law

Allegations of human rights abuses and violations of international law along
the U.S.-Mexico Border are relatively numerous and revolve around several common
themes. The following allegations are representative samplings of the familiar themes
made in the majority of criticisms against U.S. actions along the border:

Human rights abuses by Immigration and Naturalization Service
border patrol agents violate Article 7 (the right to be free from torture
or cruel, inhuman or degrading treatment) and Article 9[1] (the right
to liberty and security of the person) [of the International Covenant
on Civil and Political Rights].**
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Human rights abuses on the US-Mexico border are of international
concern, not just because some of the victims are foreign citizens,
but also because these abuses violate international standards and
principles of human rights protection to which all states should be
held accountable.

[The International Covenant on Civil and Political Rights] could
offer greater protection against human rights abuses than the cur-
rent interpretation of U.S. law. However, the Bush administration,
through a series of reservations, declarations and
understandings...nullified every provision of the treaty that it be-
lieved would have granted expanded rights to Americans... Border
Patrol agents of the Immigration and Naturalization Service violated
Article 7... and Article 9(1) [of the International Covenant on Civil
and Political Rights]...""

The criticism of U.S. actions along the border may be separated into two categories:
those that allege that the United States has violated the obligations of treaties it has
ratified and those that contend that the United States has violated international legal
standards, or customary law. While both claims are usually made concurrently, at least
one of those two criticisms can be found in the preponderance of arguments made
against U.S. actions along its southern border.

Those arguments contending that the United States has violated its treaty
obligations invariable point to the United States’ ratifications of the International
Convention on Civil and Political Rights (ICCPR) and the United Nations Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT). The extent to which these treaty-based claims analyze actual covenant obliga-
tions and their effects in U.S. municipal law varies. While a few criticisms recognize
the constraining reservations made by the United States to the CAT and the ICCPR,
others are content to assert that the United States has violated its obligations under
the covenants without any consideration of those reservations. As exemplified in the
last criticism presented, there exist some allegations that while recognizing the exist-
ence of the United States’ reservations simply proceed to accuse the United States of
violating the obligations of those covenants without giving due consideration to the
provisions of U.S. reservations.

Morality and politics aside, an accurate assessment of U.S. compliance with
international obligations under the ICCPR and the CAT must be analyzed vis-a-vis
those limited obligations to which the United States has given its positive consent.
Although the resulting conclusion may indeed find that the United States has violated
its international obligations under those covenants, a meaningful and comprehensive
analysis of obligations must include all relevant issues, including the reservations the
United States has made to those treaties. The history and nature of international law
demands such an analysis.
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The second theme of criticism made against the United States’ actions along
the U.S.-Mexico border has been characterized by similarly vague legal analyses. Itis
neither sufficient nor convincing to take as a priori the existence of certain “interna-
tional standards and principles of human rights” that the United States has violated.
Even when those arguments alleging violations of international customary law specify
the “international standard” that the United States has violated in its actions along the
border, they consistently put the burden on the reader to research whether or not the
“standard” is indeed a norm of international customary law. When analyzing whether
or not a nation has violated international customary law it is necessary to demonstrate
that the norm is observed in the general practice of nations and that those states
observe that norm out of a sense of legal obligation, or opinio juris. Only when those
two requisite attributes have been demonstrated may a worthwhile legal analysis of
state’s compliance with that norm take place. The treaties signed by the United States
may indeed provide evidence of customary norms, but human rights groups fail to
initiate any meaningful analysis to that effect.

As a result of the positivist limitations that the United States made in its
ratification of the ICCPR and CAT, customary law may provide the best case against
U.S. actions and for that reason deserves a satisfactory analysis. Additionally, a
comprehensive analysis of pertinent customary law is especially important as it may
provide illegal immigrants with protections and rights broader than those agreed to in
treaty law but nevertheless enforceable in U.S. courts. Prior to the evaluation of
customary law, the discussion of U.S. obligations and compliance with international
law will begin with an examination of the validity of the first theme of claims regarding
U.S. compliance with international treaty law.

Exercises in Reservation Part One: The CAT
The United States Senate ratified the CAT on October 27, 1990.* Articles 1
and 2 of the CAT read as follows:

Article 1

1. For the purposes of this Convention, the term “torture” means
any act by which severe pain or suffering, whether physical or men-
tal, is intentionally inflicted on a person for such purposes as ob-
taining from him or a third person information or a confession, pun-
ishing him for an act he or a third person has committed or is sus-
pected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions.*
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Acrticle 2

Each State Party shall ensure that education and information regard-
ing the prohibition against torture are fully included in the training
of law enforcement personnel, civil or military, medical personnel,
public officials and other persons who may be involved in the cus-
tody, interrogation or treatment of any individual subjected to any
form of arrest, detention or imprisonment.

Articles 12 and 13 of the CAT create obligations for the prevention of torture
and ill-treatment within the territorial jurisdiction of signatories.? Perhaps the
most important Article of the CAT for the present discussion is Article 16:

Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to torture as defined in article 1,
when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official....

Keeping true to the U.S. tradition of inevitable reservations, declarations, and under-
standings in the ratification of multilateral conventions, the United States introduced
the following “understanding which, [applies] to the obligations of the United States
under [the CAT]:

... the United States understands that, in order to constitute torture,
an act must be specifically intended to inflict severe physical or
mental pain or suffering and that mental pain or suffering refers to
prolonged mental harm caused by or resulting from (1) the inten-
tional infliction or threatened infliction of severe physical pain or
suffering;[...]; (3) the threat of imminent death...?

Not only did the United States limit its obligations with respect to the definition of
torture, but it also restricted its obligations with respect to the “cruel, inhuman, or
degrading treatment or punishment” prohibition entailed in Article 16. The United
States’ reservation to Article 16 states that “the United States considers itself bound
by the obligation under Article 16...only insofar as the term “cruel, inhuman or degrad-
ing punishment’ means the cruel, unusual and inhumane treatment prohibited by the
Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United States.”?
Furthermore, the United States declared that the substantive articles of the CAT were
not self-executing.® This important reservation rendered all the rights guaranteed by
the CAT unenforceable in U.S. domestic courts. The circumstances surrounding the
ratification of the ICCPR are analogous in all relevant aspects.
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Exercises in Reservation Part Two: The ICCPR

Calling for the Senate’s ratification of the ICCPR in the summer of 1991, Presi-
dent George Bush advised the Senate that “the [ICPPR would] strengthen [the United
States’] ability to influence the development of appropriate human rights principles in
the international community and provide an additional and effective tool in our efforts
to improve respect for fundamental freedoms in many problem countries around the
world.”?* The United States Senate ratified the ICCPR in 1992. Articles 7 and 10 read
as follows:

Article 7
No one shall be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment.?

Atrticle 10
All persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person.?

The Senate declared Articles 1 through 27 of the ICCPR to be non-self-executing,
consequentially rendering those rights unenforceable in U.S. courts.?” Furthermore,
the U.S. also limited the scope of obligations entailed in the ICCPR’s substantive
provisions. The U.S. deposited a reservation to Article 7 stating that “the United
States considers itself bound by article 7 to the extent that “cruel, inhuman or degrad-
ing treatment or punishment’ means the cruel and unusual treatment or punishment
prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of
the United States.”?® The ratification of the ICCPR was a simple reenactment of the
CAT’s ratification conducted on a different legal stage. Although President Bush’s
advice to the Senate nodded to natural law’s philosophy of “fundamental freedoms,”
the resulting obligations for the United States under the ICCPR were tailored by pure
positivist motivations.

As is apparent from the histories surrounding the ratifications of the CAT
and the ICCPR, any sincere discussion of U.S. compliance with its international obliga-
tions under those treaties must give proper consideration to the general limitations
under which the United States provided its consent. By no means should it be as-
sumed that the United States is not obligated by international law to respect the rights
guaranteed in the CAT or the ICCPR. While the substantive provisions of the ICCPR
and the CAT are not enforceable in the domestic courts of the United States, the
agreements nevertheless create international legal obligations for the United States
government insofar as they are consistent with the operative reservations. As the
renowned international lawyer David Stuart explains, while the substantive articles of
the CAT are domestically unenforceable “[the non-self-executing] provision concerns
only the domestic effect of the Convention and does not limit or alter the extent of the
United State’s international obligations thereunder.”?

Although it is insufficient to argue the United States has violated its interna-
tional obligations under the ICCPR and the CAT without considering its reservations
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to those agreements like some human rights groups have, those reservations certainly
do not preclude the United States from violating international law. More simply put, a
violation of the Fifth, Eighth, or Fourteenth Amendments also constitutes a breach of
international law under the obligations of the ICCPR and the CAT. Furthermore, given
the important tie between treaty law and customary law, an in depth discussion of
rights guaranteed by the ICCPR and the CAT as consented to by the United States
provides an important background to customary law, for which illegal immigrants may
attain remedies in U.S. courts. With those considerations in mind, we may turn to an
analysis of those positivist obligations of the United States under the ICCPR and the
CAT presented in tandem with evidence of abuses along the U.S.-Mexico border.

Rights to Due Process under the 5" and 14" Amendments along the Border

The Fifth and Fourteenth Amendments both provide due process liberties for
individuals in the United States. Whereas the Fifth Amendment applies to the Federal
government with reference to an individuals’ right to freedom from arbitrary arrest and
other unjust legal proceedings, the Fourteenth Amendment also affirms the protection
of other rights guaranteed in the Bill of Rights and is applicable to State actions. In
either situation, the United States has long afforded illegal aliens the right to due
process under both the Fifth and Fourteenth Amendments.® In Plyler v. Doe, the
Court recognized the due process rights of aliens:

There are literally millions of aliens within the jurisdiction of the
United States. The Fifth Amendment, as well as the Fourteenth
Amendment protects every one of these person from the arbitrary
deprivation of life, liberty, or property without due process of the
law. Even one whose presence in this country is unlawful, involun-
tary, or transitory is entitled to that constitutional protection.®

By ratifying the CAT and the ICCPR, the United States not only reaffirmed the
longstanding due process rights of aliens, but also pledged to be bound by those
provisions as a matter of international law.

The government of the United States undoubtedly retains the right to control
its own borders and admit aliens according to its own dictates.®? As the enforcing
agency of immigration policies, the Border Patrol is granted the power to detain and to
arrest aliens entering the United States in violation of immigration laws. Nevertheless,
once in the territory of the United States, those illegal immigrants must be afforded due
process rights prior to deportation.®* The following evidence suggests that the due
process rights of illegal aliens have not always been respected by U.S. officials.

In a class action suit brought against the INS in the case of Perez-Funez v.
District Director, children from El Salvador filing suit alleged “that INS policy and
practice coerce[d] class members into unknowingly and involuntarily selecting volun-
tary departure, thereby waiving their rights to a deportation hearing or any other form
of relief... [in violation] of the due process clause of the Fifth Amendment to the
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Constitution.”* The Court elaborated on the particularly troubling situation of juve-
niles in detention proceedings:

Their interrogators are foreign and authoritarian. The environment
is new and the culture completely different. The law is complex. The
children generally are questioned separately. In short, it is obvious
to the Court that the situation faced by unaccompanied minor aliens
is inherently coercive. Moreover, the INS’ policy of allowing border
patrol agents to explain rights but prohibiting the giving of advice
does nothing to alleviate the problem.®

The plaintiffs argued that INS officials gave the children voluntary departure forms
“without any explanation of rights and were told to sign...[and the children signed
them] but only because they did not understand they were waiving their rights to
other possible forms of relief.”* The Court ruled that “The processing environment
[was] inherently coercive and [the] current procedures [did] not address the problem
adequately.”® As a result of that finding, the Court presented various options to the
INS for resolving the issue.* It is easy to understand why immigration officials prefer
that illegal immigrants sign voluntary departure waivers from a bureaucratic stand-
point given that it is undoubtedly less costly than the continuation of legal proceed-
ings. At the same time, the United States must afford illegal immigrants with the right
to due process. Even if those rights were not afforded under U.S. domestic law, they
certainly are under the ICCPR and the CAT. The right to due process cannot exist in an
“inherently coercive” environment, as affirmed in Perez-Funez v. District Director.

Related to the issues in the previous case, allegations of due process rights
violations resulting from the inherently confusing legal documents occasionally reach
the courts. In Walters v. Reno, the Court noted that “the [United States] government
is not free to deport an alien from the United States unless it has first accorded him the
most basic procedural protections” and that “an [alien’s] waiver of either of these
basic rights is valid only if the government demonstrates that the alien intentionally
relinquished a known right or privilege.”* In Walters v. Reno the Court described the
significant and problematic consequences of misunderstanding one such legal docu-
ment pertaining to deportation:

The [document] does not state that the alien understands that by
waiving his right to a hearing as to the document fraud charges he
also waives his right to challenge his deportability and excludability
on that account, and he will in most instances be permanently barred
from re-entering the country. The [document] only asks the alien to
acknowledge that he is agreeing to pay a fine and ... It does not ask
him to acknowledge that he is consenting to his deportability and
that the deportation hearing he will receive will in most instances be
rendered meaningless.*
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The operative section of the document in question was written solely in English while
the remaining portions of the fourteen page document were available in both English
and Spanish. While recognizing that the due process clauses of the Fifth and Four-
teenth Amendments do not require that forms be written in Spanish as well as in
English, the Court ruled that “because the government elected to provide some infor-
mation in a language other than English, however, it created the possibility that the
partial use of bilingual forms would result in greater confusion than if it had used
monolingual forms exclusively.”* The Court found the forms to be “not only confus-
ing, [but also] affirmatively misleading.”#> Additionally, the Court noted that “the
constitutionally deficient forms were in widespread use across the country....[and]
there [was] no evidence to suggest that more than a handful of agents and one or two
branch offices adopted procedures that attempted to remedy the inadequacy of the
forms.”® Given the circumstances of the case, the Court ruled that “[it] is reasonable to
presume that class members involved in document fraud proceedings did not receive
due process because of the inadequate forms” and ordered a nationwide change in
policy.*
Violations of the due process rights of illegal immigrants crossing the U.S.-
Mexico border are not limited to procedural concerns such as those presented. A
violation of due process rights may also occur when an individual acting in an official
capacity “willfully subjects any person...to the deprivation of any rights, privileges,
or immunities secured or protected by the Constitution or laws of the United States, or
to different punishments, pains, or penalties, on account of such person being an
alien, or by reason of his color, or race, than are prescribed for the punishment of
citizens.”® In Cruzan by Cruzan v. Harmon, the Court acknowledged that “no right is
held more sacred, or is more carefully guarded . . . than the right of every individual to
the possession and control of his own person . . .”* In the case of U.S. v. Lanier, a
federal grand jury indicted Judge David Lanier for violating the Fourteenth Amend-
ment due process right to bodily integrity by committing coerced sexual battery and
sexually motivated physical assault.*” Lanier’s victims were afraid that the judge would
rule against them in their own personal cases under Lanier’s jurisdiction.“® Although
the circumstances of Lanier’s case are far removed from the environment of the U.S.-
Mexico border, the implications of Lanier’s coercion are entirely germane to the present
discussion. The following incidents are illustrations of violations of the due process
right to bodily integrity that have occurred along the border region in violation of both
domestic law and international law under the provisions of the ICCPR and the CAT.
In the case of The United States v. Toothman, it came to light that “between
November 1991 and August 1994, [INS agent Frederick L.] Toothman had made sexual
overtures to at least eight women seeking entrance to the United States.” Toothman
had been seeking sexual favors from undocumented women in return for “helping
them regain their immigration documents.” Through a plea bargain, Toothman pleaded
guilty to “a misdemeanor civil rights violation and to seven felony bribery violations.”
Frederick Toothman received a sentence of nine years for his crimes committed against
the Mexican female nationals.®® Analogous to Lanier’s exploitation, Toothman had
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violated the due process right to bodily integrity of numerous women by exploiting his
position of authority.

When Alicia Ortiz and another female entered the United States illegally,
they surely could not fathom what awaited them across the border. The events of their
encounter with the Border Patrol are recorded in the case of The United States v.
Davila.** Once in United States territory, the van in which the two women were driving
was stopped by two Border Patrol agents. The agents decided that detention was not
enough for the two women. The agents “exacted a price for [the women’s] liberty.”s?
The officers decided that the price would be sexual favors and intercourse in return for
the women’s freedom. The two agents were later charged with sexual abuse and
conspiring to deprive the women of their liberty.> The agents were found guilty of the
crimes and the court made it clear that the two agents had abused their positions of
authority and violated the women’s rights to due process.>*

Coercion and violations of the due process right to bodily integrity have not
been limited exclusively to sexual abuses. The Justice Department’s Office of Inspec-
tor General (hereinafter OIG) relayed the following incident to Congress:

A federal grand jury indicted a Border Patrol agent assigned to the
Tucson Border Patrol station on charges of deprivation of rights
under color of law and tampering with a witness.* An investigation
by the Tucson Field Office developed evidence that the Border Pa-
trol agent physically assaulted an illegal alien who had been appre-
hended and detained by another Border Patrol agent. After the as-
sault, the Border Patrol agent threatened the illegal alien with pros-
ecution if he did not say that his injuries resulted from a fall.>

The physical beating of illegal immigrants crossing the U.S.-Mexico border most likely
comprises the majority of situations in which concerns over due process rights to
bodily integrity are at issue. The extent to which physical abuse of illegal immigrants
crossing the borders occurs is difficult to ascertain; however, the violence appears
common enough to have developed into a joke amongst the ranks of the Border Patrol
and other immigration officials. The periodical The Nation reported the discovery of
amemorandum in which an INS agent explained why illegal immigrants were commonly
referred to as “tonks” within the agency:

Finally, in December of 1987, Agent Larry Moy, after testifying that
it was a derogatory term used by some I.N.S. agents for “illegal
aliens,” said, “I don’t know the origin of it. I’ve asked other people
how that term came about, so | can only repeat what other people
have said to me. That’s why | said | don’t know the origin of it.”
Pressed by the lawyer, Moy said, “They told me that it’s the sound
of a flashlight hitting somebody’s head: ‘tonk’.”*
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As illustrated in the various incidents presented, violations of the due
process rights of illegal immigrants do indeed occur along the U.S.-Mexico border.
Additionally, since the events of the preceding incidents are documented in court
cases arising after the abuses the question of the true extent of abuses must be
addressed. The scope to which violations of due process rights guaranteed by domestic
and international law occur along the U.S.-Mexico border is naturally debated. The
Border Patrol often responds to criticisms of their conduct by emphasizing the low
number of official complaints it receives.’® Nevertheless, absence of evidence must
not be misconstrued as providing evidence of absence. There is reason to believe that
official complaints may be systematically underreported.

As noted by a member of the Mexican-American Legal Defense and
Education Fund, illegal immigrants may be “terrified to file complaints against abusing
officers” out of fear of being deported.® Other legal scholars have suggested that
illegal immigrants are likely to assume that because they have entered the United
States illegally they consequentially have few rights and that reporting abuses would
be senseless and ultimately fail to lead to any significant result.% In the case of The
United States v. Davila, several of these considerations were decisive factors in the
two women’s hesitancy to report the sexual assaults.®* We simply do not know the
reasons why the eight women sexually assaulted by INS agent Toothman never reported
their abuses. While an accurate quantitative analysis of abuses of the due process
rights of illegal immigrants along the U.S.-Mexico border is beyond the scope of the
present discussion, the incidents already discussed are sufficient to demonstrate that
violations do exist and are most likely significantly underrepresented in official complaint
tallies. Even as defined by the CAT and the ICCPR, abuses have indeed occurred. In
ratifying the CAT, the United States is obligated under Article 16 of the CAT to
“undertake to prevent” these violations given that they do indeed represent violations
of the Fifth and Fourteenth Amendments of the Constitution.

U.S. Compliance with the Obligation to Prevent Border Abuses

When allegations of human rights abuses by the Border Patrol and other
immigration agents became increasingly prevalent in the early 1990s, the initial re-
sponses to those allegations were primarily defensive in nature. In response to the
mounting criticism of border abuses, Justice Department spokeswoman Ana Cobian
was quoted as saying that “We [at the Justice Department] do not believe that INS
officers commonly abuse legal or illegal immigrants.”®? Cobian’s reply was eerily inap-
propriate in view of the Justice Department’s obligation to seek out truth in their
investigations. Since the mid 1990s, the Office of the Inspector General has become
increasingly more open in its investigations of border incidents. The Office of the
Inspector General plays a key role in preventing and investigating the abuses such as
those already described. According the Department of Justice, the OIG has three
primary responsibilities:

(1) [Clonducting criminal and non-criminal investigations of certain
complaints, (2) ensuring that persons with complaints know where
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and how to report them, and (3) tracking the disposition of all com-
plaints among the various Department components that have re-
sponsibility to investigate such matters.... The OIG compiles a
monthly... civil rights report that is distributed to the Attorney Gen-
eral, Deputy Attorney General, INS, FBI, Civil Rights Division, Ex-
ecutive Office for U.S. Attorneys (EOUSA), and USAOs along the
Southwest Border. The report tracks the status of all significant INS
civil rights matters.®

Although various legal scholars and politicians severely criticized the OIG through-
out the 1990s, the OIG has responded by increasing the openness of its investiga-
tions.

Under Article 3 of the CAT the United States is obligated by international law
“[to] shall ensure that education and information regarding the prohibition against
torture are fully included in the training of law enforcement personnel, civil or military,
medical personnel, public officials and other persons who may be involved in the
custody, interrogation or treatment of any individual subjected to any form of arrest,
detention or imprisonment.” As part of the basic training course under which all Bor-
der Patrol agents must complete, the United States has incorporated training in ethics
and conduct.® Additionally, a special group of immigration agents receives training in
human rights and asylum law.%

The courts of the United States have also sought to prevent and to prosecute
abuses along the U.S.-Mexico border. When a violation of due process rights is
discovered, the courts of the United States are allowed significant discretion in pro-
viding remedies.® Whether that remedy entails the implementation of a videotape
explaining voluntary departure forms to detained children as in the case of Perez-
Funez v. District Director or orders a comprehensive and systematic ban of widely
used deportation documents as in the case of Reno v. Watson, the courts of the United
States are certainly not afraid of reaffirming the rights of illegal immigrants with respect
to due process concerns. Congress has also taken issue with the due process con-
cerns and actively pursues the maintenance of those rights for illegal immigrants.
Congress receives reports from the Department of Justice and sporadically debates
new legislation in view of developing concerns over due process rights.®”

When the United States ratified the ICCPR and the CAT it agreed to respect
the “fundamental principles that inhere in due process of law” as guaranteed by the
Fifth and Fourteenth Amendments for all individuals within U.S. territory.®® As af-
firmed in Zadvydas v. Davis, “once an alien enters the country, the legal circumstances
changes, for the Due Process Clause applies to all “persons’ within the United States,
including aliens, whether their presence here is lawful, unlawful, temporary, or perma-
nent.”® Officials of the United States have at certain times violated the international
obligation to refrain from “cruel, inhuman, and degrading treatment” as prohibited by
the ICCPR and the CAT and as defined by U.S. reservations to those agreements.

By ratifying the CAT and the ICCPR, the United States considered itself
bound to the obligations entailed in those acts. The confusion surrounding the defi-
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nitions of cruel, inhuman, and degrading treatments under the CAT and the ICCPR
encouraged the United States to limit the scope of its own obligations. Whether or not
one disagrees with the morality or political implications of the reservations made by
the United States to those conventions, it invariably remains the prerogative of na-
tions under international law to make positivist reservations insofar as they do not
contravene the object and purpose of the treaty at hand. As a result, any analysis of
U.S. international obligations under the CAT and the ICCPR must accept a priori the
U.S. reservations limiting “torture” and “cruel, inhuman, and degrading treatments” to
be defined as those rights protected by the Fifth, Eighth, and Fourteenth Amendments
and must take into consideration the efforts of the United States to curtail those
abuses.

In various incidents along the U.S.-Mexico border, agents of the Border
Patrol and other U.S. agencies have indeed violated the rights of illegal immigrants
guaranteed by the Fifth and Fourteenth Amendments and protected under the ICCPR
and the CAT. Despicable as those abuses are, the courts of the United States actively
prosecute the offending individuals while the legislative branch pursues more effec-
tive measures to prevent future abuses. Despite the good intentions of those crying
foul, the argument that the United States has violated its international obligations
under the ICCPR and the CAT fails under closer scrutiny. On the other hand, custom-
ary international law provides broader definitions of cruel, inhuman, or degrading
treatment and may provide a more reasonable case against border incidents insofar as
it can be demonstrated that the United States is not a “persistent objector” to the
development of that broader definition.

Customary International Law and the Border

The United States has long recognized the importance and applicability of
customary international law in its own domestic courts.” Unlike the non-self-execut-
ing obligations of the ICCPR and the CAT, customary law is enforceable in the domes-
tic courts of the United States and may be applied whether or not domestic statutes to
the same effect exist.”* Whether a customary international law exists is subject to the
verification of the general practice of that norm by nations and that nations act in that
way out of a sense of legal obligation, or opinion juris. If a state has “consistently and
manifestly” opposed the development of a customary norm since its development, it
may claim to be a “persistent objector” and refuse to be bound by that norm so long as
the norm is of a character other than jus cogens. The following discussion examines
the existence of pertinent customary law, the obligations of the United States under
customary law, and whether the United States has violated any of those obligations in
the treatment of illegal immigrants crossing its border with Mexico.

The General Practice of Nations and Opinio Juris

The international community has overwhelmingly sought to eliminate
torture and other inhuman and degrading treatment. The number of treaties
pertaining to torture and ill-treatment provide evidence of the general practices of
states. Over one hundred and fifty states have ratified the ICCPR and more than one
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hundred and thirty have ratified the CAT.”? There also exist a significant number of
regional conventions prohibiting torture and ill-treatment. The American Conven-
tion on Human Rights (hereinafter ACHR) and the European Convention for the
Protection of Human Rights and Freedoms both contain articles establishing that
“no one shall be subjected to torture or to inhuman or degrading punishment or
treatment.”” Given the vast number of treaties and state ratifications concerning
torture and ill-treatment, there is sufficient evidence to demonstrate a general
practice among nations to refrain from those abuses. It is also clear that states
respect the prohibition of torture and ill-treatment out of a sense of legal obligation.

In ratifying the ICCPR, more than one hundred and fifty nations undertook
the “responsibility to strive for the promotion and observance” of the rights
guaranteed by that convention and to recognize that those rights are “[derived]
from the inherent dignity of the human person.”” Regional human rights agree-
ments and the CAT also contain language similar to that of the ICCPR’s preamble.
President George W. Bush recently stated that “Torture anywhere is an affront to
human dignity everywhere. We are committed to building a world where human
rights are respected and protected by the rule of law.”” To that end, the ratification
of those conventions under the view of their object and purpose demonstrates the
requisite opinion juris for the existence of customary law.

While the earliest pronouncements regarding torture and cruel, inhuman, or
degrading treatment seemed more akin to Justice Potter Stewart’s “I know it when | see
it” test, the international community has had the opportunity to make rulings on a
wider array of issues pertaining to the definition of torture, and cruel, inhuman or
degrading treatment. The United Nations Human Rights Committee (hereinafter Com-
mittee) monitors the compliance of states party to the ICCPR. Noting that the ban on
torture was intended to protect both “the dignity and the physical and mental integrity
of [individuals]”, the Committee maintained that the determination of torture must take
into account the physical and mental effects on the victim a propos considerations of
the duration and nature of the treatment as well as the age and sex of the victim.” The
Committee has maintained that physical beatings, abductions, deprivation of food,
threats to kill family members, and threats to amputate limbs constitute abuses consis-
tent with the definition of torture.”” The Inter-American Court on Human Rights moni-
tors the compliance of states party to the ACHR and also assists in the clarification of
the scope of torture as prohibited by international customary law. The Inter-American
Court has recognized the application of electrical shocks and intention burning along-
side those already mentioned as violations of torture under customary.”

In addition to clarifying the scope of torture as prohibited by international
customary law, international committees and courts have also clarified the range of
activities that are forbidden under customary law. Actions that are considered to be in
violation of the customary norm banning cruel, inhuman, and degrading treatment
include incommunicado detention, threats of physical harm, and beatings and abuses
by police officers.” Prior to an examination of U.S. compliance with customary law in
its treatment of illegal aliens, it is necessary to see whether or not the United States is
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a persistent objector to the customary norms against torture and ill-treatment as they
have developed in recent years.

The United States is not a Persistent Objector

As previously noted, the United States lodged its reservations to the
ICCPR and the CAT partially as a result of the ambiguity surrounding the distinc-
tions between the various types of treatments prohibited. It is hardly accurate to
say that the United States has “consistently and manifestly” objected to the
development of the customary norms previously described. In fact, President Bush
relayed to the Senate that the ratification of the ICCPR would “strengthen [the
United States’] ability to influence the development of appropriate human rights
principles in the international community and provide an additional and effective
tool in our efforts to improve respect for fundamental freedoms.”® The advice given
to the Senate by President Bush certainly does not resemble a renouncement of the
ICCPR’s object and purpose. More recently, President George W. Bush condemned
the violation of freedom from torture:

The United States is committed to the world-wide elimination of
torture and we are leading this fight by example... I call on all nations
to speak out against torture in all its forms and to make ending
torture an essential part of their diplomacy®!

While some might disagree that the United States is “leading [the] fight by example,”
itis clear that the executive branch of the government has not objected consistently to
the development of “torture in all its forms.” Instead, the courts of the United States
have recognized the prohibitive customary norms banning torture® and ill-treatment.®
In Xuncax v. Gramajo, the Court ruled that “ill-treatment” was certainly separate from
torture and although “[ill-treatment] present[ed] a closer question,” it should also be
recognized as prohibited under international law.?* Congress has stated that “torture
or cruel, inhumane, or degrading treatment or punishment, prolonged arbitrary deten-
tion without charges, or other flagrant denial to life, liberty, and the security of person”
are violations of human rights.® Given the totality of the evidence, the United States
has not “consistently and manifestly” objected to the customary norms in question
and is consequentially obligated to respect those norms and to prosecute and to
prevent violations within its territory.

International Customary Law and the Border

It should be relatively clear from the earlier discussion of treaty law that
officials of the United States have at various times violated the rights of illegal
immigrants under customary international law. All the violations of the due process
right to bodily integrity described in the earlier section also constitute violations of
customary law prohibiting ill-treatment. The agent described in the OIG report who
assaulted an illegal immigrant and then threatened him in order to keep the indi-
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vidual from reporting the abuse violated the rights of that immigrant under interna-
tional customary law prohibiting cruel, inhuman, and degrading treatment.®®

The sexual assaults committed by Border Patrol agents and other govern-
ment agencies along the U.S.-Mexico border were also clear violations of interna-
tional customary law. While it remains to be determined whether or not rape
constitutes the requisite severity to be considered as a violation of the customary
law prohibiting torture, international legal scholars agree that at the very least it
constitutes cruel, inhuman, and degrading treatment and is therefore prohibited by
international law.®” The female illegal immigrants sexually assaulted by government
agents like those in the case The United States v. Davila, Toothman, or the numer-
ous others reported by the OIG all experienced unquestionable violations of their
rights under international customary law prohibiting ill-treatment.

Once again, it should be noted that a quantitative assessment of the
abuses of customary law along the U.S.-Mexico border is recognized to be beyond
the humble scope of the present discussion. We simply do not know how many
illegal immigrants may have chosen or currently choose not to report possible
abuses by government officials. Even so, the United States is obligated to observe
the norms of customary international law prohibiting torture, and cruel, inhuman, or
degrading treatment. From the review and revision of complaint procedures to the
increasing emphasis on providing human rights and ethics training for those
controlling our borders, the United States has made substantial efforts to protect
the rights of illegal immigrants under customary law. The courts of the United States
are not only allowed to enforce customary international law, but have also recog-
nized and reaffirmed those norms in various decisions.

Conclusion

As with all states sharing a common border, the United States and Mexico
have developed a unique relationship over a long history as neighbors. The border
between the United States and Mexico has produced both benefits and tribulations for
the two states. With the end of World War 11 in Europe, the United States’ attention to
immigration flows became increasingly more concerned with its southern border than
with those arriving from across the Atlantic Ocean. With the end of the Bracero
Program, the United States sent thousands of agricultural workers home to Mexico.
Nevertheless, the Bracero Program had permanently altered the immigration frame-
work between the two countries. In response to growing immigration enforcement
needs, the INS and the Border Patrol increased their share of the government’s budget
and their presence on the border.

Established in 1924 to enforce the immigration laws of the United States, the
Border Patrol is not unfamiliar with complaints concerning abusive tactics. Com-
plaints against Border Patrol abuses span more than half a century. Nevertheless,
criticism of the Border Patrol and INS reached new heights during the late 1980s and
throughout the 1990s. Despite the reorganization of immigration agencies following
September 11, the Border Patrol has continued its immigration enforcement responsi-
bilities. The Border Patrol also remains a favorite target of human rights watch groups
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alleging human rights abuses of illegal immigrants. Those human rights groups argue
that the United States has violated its international obligations under the ICCPR and
the CAT and also those recognized in international customary law. Those condemn-
ing the actions of the United States provide detailed accounts of incidents which they
claim to be violations of international treaties and customary law. Nevertheless, the
arguments made by those groups fail to take their legal analyses seriously.

By ignoring reservations made by the United States to the treaties in ques-
tion, the human rights groups ignore not only the fundamental relationship between
international law and U.S. domestic law, but also the longstanding and respected
tradition of positivism in international law. Under the scrutiny of those reservations
and understandings, violations of international law have indeed occurred at the hands
of U.S. officials. Nevertheless, the United States has respected its obligations entailed
in the CAT and the ICCPR in seeking to limit those violations. The treaty based argu-
ments simply ignore too many considerations a propos international law and U.S.
actions that have attempted to limit any derogation from those obligations.

The second theme of criticism provided by human rights groups rests on
customary international law and the obligations that states have to respect those
norms. In the majority of cases that this argument has been made, the allegations turn
to international legal standards without establishing that any such standard exists. In
the absence of demonstrating the norm’s place in the general practice of nations and
the observance of that norm out of a sense of legal obligation, the argument is clearly
incomplete. Nevertheless, international norms do exist that prohibit torture, cruel,
inhuman, and degrading treatment or punishment. Various individuals acting in their
authority under the United States government have violated these norms over the
years. Even so, the United States has taken substantial measures to prevent and to
mitigate these abuses through the judiciary and the legislature. To that end, the United
States has fulfilled its obligations under international customary law.

The recent speech by President George W. Bush during the United Nations
International Day in Support of Victims of Torture must have raised a few eyebrows
around the world considering the reservations the United States has made to the CAT
and the ICCPR. Nevertheless, even if the United States is not “leading the fight [to
eliminate torture] by example,” the United States has indeed made substantial efforts
to prevent torture, cruel, inhuman, and degrading punishment along its shared border
with Mexico.®® There should be little doubt that the majority of those who allege that
the United States has violated “international standards of decency” and treaty obliga-
tions in its actions along the border do so out of good intentions. Nevertheless, with
more than a million illegal immigrants crossing the U.S.-Mexico border annually, abuses
to some of those individuals are bound to take place.® The expansive and open envi-
ronment of the border makes supervision of all government employees particularly
difficult. On the other hand, the United States is obligated by international customary
law to undertake measures to prevent and prosecute violations of international norms
to the best of their abilities. Given the totality of the evidence available, the United
States has made sufficient efforts to mitigate the abuses and as such, does not qualify
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as the egregious abuser of international obligations that some individuals and groups
have deemed it to be.
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Afghanistan-Pakistan Relations:
The Pashtunistan Frontier Dispute

Megha Narayan
University of Pennsylvania

Introduction

As a relation characterized by contention and clashing demands, the joint
story of Afghanistan and Pakistan begins with the imposed frontier by the British
Empire in 1893. Since this boundary was established, tensions have run both high and
low, and borders have been disregarded between the two neighboring states. The
Durand Line, the fundamental cause of tension, assigned a partition of territory and
accordingly divided a common ethnicity, Pashtuns, which straddle across the border
of either country. Given this ethnic group’s sheer presence in the region, claims for a
homeland distinct from Pakistan have emerged, and amidst the contrived frontiers—all
products of the same force of imperialism—the question of where the land of the
Pashtuns belongs has remained just as prevalent, just as discordant, and just as
complex. In order to understand, then, the nature of the Afghan-Pak frontier, the con-
flict over Pashtunistan must be dissected along with its integrated causes of action,
forces involved, and global perceptions. Piecing together the genesis of this dispute
does much for Afghan-Pak relations, and consequently, this study aims to shed light
upon the connection between the local need for self-determined boundaries and its
place within the international arena.

To be sure, the frontier dispute between Pakistan and Afghanistan goes far
beyond its local boundary lines—this thesis, then, serves to assert that though the
Pashunistan crisis is regional in nature, it ultimately extends itself towards the global
level of analysis. Given this design, this paper will inquire into the Afghan-Pak interac-
tions upon its demarcation, the way in which these imposed boundaries caused a
territorial division of ethnicity, thereby forcing several confrontations with what was a
legitimate frontier; moreover, given the absence of its colonial creators, who was to
confirm or deny this legitimacy? As hope for territorial sovereignty steadily dissipated
and Pakistan gained more economic and military leverage, the Afghan-Pak regional
arena acted as a reflection of the growing influence of global actors’ strategic inter-
ests, and thus played host to the relationship between global and regional develop-
ments.
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According to the above linkage chart, the boundary imposition acts the pro-
posed independent variable, or the crux around which the actual and perceived Af-
ghan-Pak relationship is altered, and, in turn, around which the actors on every level
rearrange themselves and their demands. In such an argumentative structure, the
stated hypothesis is contingent on the notion of contrived boundaries, and will fail to
hold true if, and only if, the contentious relations between and associated with Af-
ghanistan and Pakistan do not stem from the Durand Line demarcation and its division
of the Pashtuns, and instead that such demands for an independent Pashtunistan are
based more on the influence of global actors or, simply, a fixation for more territory.
Understanding the reality of the ‘domino effect’ of the Durand Line helps to reveal that
despite cultural, historical, linguistic, and geographic oneness, there still exists the
problem of self-assertion faced by similar ethnic groups who, having endured colonial
legacies, find themselves in a neo-colonial international arena of many strategic inter-
ests; in other words, the hostilities and tensions of the local system were initiated by
a colonial actor and are presently perpetuated by contemporary, post-colonial actors.
If the “imposition” of and involvement in such frontiers was indeed the cause of such
relations between Afghanistan and Pakistan, it follows that without such international
involvement, the frontier crisis would not be as severe, the Afghan-Pak development
not as problematic.
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Since its induction, the existence of this dividing line between two countries and one
ethnic group, the Pashtuns, has had a pervasive hand in any and all Afghan-Pak
relations, and in order to comprehend the Afghan demand for a united Pashtun home-
land and the equally fervent Pakistani objections, this paper is faced with the task of
answering several questions about territorial demands and the various strategic inter-
ests surrounding them. First and foremost, what are the intended territorial aims of
Afghanistan in regards to Pushtunistan, and how have these ‘needs’ evolved along-
side or in response to Pakistani development? Given this Pashtun question, how has
Pakistan responded to the perceived threat of Afghan reform on ethnic, state, and
international levels? To be certain, the Pashtunistan question is imbedded in a complex
strategic arena, and to analyze the perceived roles of international actors is to under-
stand where the said conflict is today. How, then, has the changing world situation—
namely, the balance of power—interfered with the course of frontier relations between
Afghanistan and Pakistan? In other words, how have the two countries’ perceived
roles in the international system in turn affected this regional dispute? Answering, or
the attempting to do so, the aforementioned questions forms the framework of this
paper, and in turn places the demands of the Pashtun people, the Afghan-Pak states,
and the international system all in one context.

Historical Background: The Durand Line

Long before the frontier was established between Afghanistan and British-
occupied India, international influences prevailed in the early 19" century. Having
come into contact with Afghan territory after its occupation of the Sikh empire in 1849,
the British recognized the nation’s vaguely-defined boundaries, and accordingly moved
northwest towards this region with the intention of exploiting the independent and
strong nature of the Pashtuns against the border-state Russia. Well aware of
Afghanistan’s status as the only country between their own Empire and that of the
British, the Russians advanced towards the same frontiers and thusly Afghanistan’s
territorial claims were placed in between two great powers and their expansionist strat-
egy. The crisis, then, developed slowly with the demarcation of boundaries without
the total consent of the very people it was confining. For Afghanistan, every border
was subjected to the complete jurisdiction of other actors, and as a result, its northern
and northwestern frontiers were established after agreements between Russia and
Great Britain, and its southern borders emerged out of British arbitration.

As such, Afghanistan was regarded “as a Zone of Interpretation” whereby
its borders remained ill-defined until the establishment of the Durand Line. Despite
having endured international interference in every important boundary differentia-
tion, Afghan protests have been most consistent in regards to this colonial decision,
one in which British officials decided to define the Indo-Afghan boundaries before the
latter nation gained more ground in consolidating tribe support in the region. In that
sense, the demarcation was motivated primarily by the British ambition to control the
tribal sphere of influence, and in 1893, Henry Mortimer Durand succeeded in
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convincing the Afghan Amir of the ‘well-intentioned’ nature of British policy. Later
developments reflect the Afghans’ immediate dissatisfaction with the treaty’s dic-
tates, deeming it unequal and imposing. As Kaur relates, “the tribesmen were hostile
to the idea of delimitation of the boundary because they considered it as an interfer-
ence with their independence;”? many, it was observed, saw the Durand agreement as
a precedent to an eventual annexation to British India. Opinions on either ‘side’ of the
treatise were mixed, with some calling it “illogical’, others deeming it ethnically absurd,
and all else seeing as it a triumph in diplomacy whereby “tribes would know their exact
position and therefore shape their conduct accordingly.” Whatever the case, such
diverse reactions reflected that however ‘settled’ the boundary was on paper, “the
meeting of minds between the two contracting parties did not take place.” East of the
Durand Line, in what had formerly been Afghan tribal territory, the British had minimal
success in dominating and finding acceptance. Violence, uprisings, and disturbances
in administration were directed at the British, and despite every occurrence of disobe-
dience, the ruler of Afghanistan was refused any hand in leadership. The frontier
between the two nations, then, established itself as politically unstable, habited by
tribal groups whose dissatisfaction diminished any British hopes for unimpeded
Afghan-Indo relations.
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The Birth of a Nation and Conflict

The frontiers in question, known on paper as the Northwest Frontier Prov-
ince (NWFP) and Baluchistan, were quoted by one source as housing as many as six
million Pashtuns, whereas the Afghani side numbered—depending on the source—
from three million to five million of the same group. The numbers, regardless of their
accuracy at the boundary’s inauguration, have grown considerably in contemporary
NWFP and Baluchistan, and yet the proportions of Pashtuns in either state have
remained remarkably similar. In other words, the boundary of 1893 has had a signifi-
cant hand in the long-standing division of the Pashtun tribes inhabiting the disputed
region. As noted by the contemporary map of the 1990s, the Pashtuns are one of many
tribes involved and affected by the territorial decisions; in particular, the presence of
Baluchistan and its non-Pashtun tribes in the frontier dispute summons question
about the Afghan demand for a ‘Pashtun homeland’. The call for this independent
state of Pashtunistan not only “provided the Afghan government with an opportunity
to denounce the 1893 treaty”® but also put into tangible, somewhat ambiguous terms
the claims of Afghan legitimacy. In 1947, Afghan prime minister Mohamed Harkim
Khan stated that the frontier province rightfully extended from “the Indian Ocean to
Gilgit, and from the Durand Line to the Kashmir border;”® whereas other sources,
official and not, define the boundaries with slight alterations according to the local
actor’s strategic interests. Looking at this territorial demand in terms of Pakistan,
Khan’s vision of Pashtunistan would “deprive [Pakistan] of more than 50 per cent of
its territory,” and accordingly hinder one of Pakistan’s outlets to the sea.”

This demand for the hypothetical state of Pashtunistan did not emerge until
the partition of India and the subsequent establishment of Pakistan in 1947. Much like
Afghanistan, the role of Pakistan, from the very beginning, founded itself from within
a most contentious geopolitical environment. “Situated at the meeting point between
Central, South, and West Asia, surrounded by India to the east, China to the north,
Afghanistan and Iran to the west, and separated from the USSR only by the narrow
Wakhan corridor,”® Pakistan felt compelled to stand its own ground against any per-
ceived threat, especially from that of a neighbor. Its regional situation, then, would be
in large part dominated by its relatively vulnerable status in the international system
and its exposure to the Afghan conflict very soon after its ‘independence.” Before
partition, the demand exercised by Afghans focused on uniting a forcibly separated
tribe in the face of colonial rule. The introduction of Pakistan into the geopolitical
environment, then, changed both the ruler-ruled relationship implied by the British as
well as the dynamics of the Afghan demand structure. “When it seemed inevitably [in
1944] that India was going to acquire her independence,” Frederic Grare observed in
2003, “the Afghan government reminded the British to be mindful of the fate of the
Pashtuns living on the side of the Durand Line.”® When these demands were met with
the answer that “the problem [of Pakistan] did not concern the Afghans,” the two
neighboring states were steeped in “a veritable covert war.”*° In other words, the news
that the British Empire was leaving its claims in the hands of Pakistan provoked a
renewed rejection by the Afghans in regards to the Durand Line.
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Afghanistan’s protests against the Durand Line are based on the belief that
Pakistan, the bigger and more powerful nation, has unfairly imposed upon Afghani-
stan a boundary of which neither state had any say in or agreement with. This contin-
ued demand for recognition and territorial legitimacy can be broken down further into
three categories. As a historical point, the Afghans claimed, as they still do, that the
areas in question—namely, the NWFP and Baluchistan—were under their jurisdiction
prior to the interference of Russia and Great Britain who, some reformists claim, “usurped
[the area under dispute] under the threat of force.”* Speaking on a legal basis, the
Afghans stated firmly that the “1893 treaty was obtained under duress,” and that the
tribal territories within the frontier of what was once British-occupied were no longer
under colonial jurisdiction; namely, Afghanistan saw Pakistan with no claim to the
rights and authority of “an extinguished person,” or the British Empire.*? Ethinically
speaking, Afghans perceive Pashtuns in both countries as one single unit, and ac-
cordingly consider the Durand Line to be an unnecessary and artificial division of
culture whereby the group was faced with choosing between nation-state identities.
At the induction of the boundary agreement, “the Pakhtoons were given the limited
choice to join either India or Pakistan only and not the option to unite with their
motherland or to establish a small independent state of their own.” To the Afghan
government, the boundaries imposed more than a choice between two nations—it was
a choice between a Hindu India and a Muslim Pakistan. Their choice to integrate into
the latter country, then, was expected, but was still not representative of the Pashtun
identity, which is why, it was argued, a separate, sovereign homeland should have
been offered as an option. Notably for Afghanistan, the demand is in regards to self-
determination, and focuses supremely on the idea that the Pashtuns in Pakistan do not
‘belong’ there. The Afghan government showed support for this small nationalistic
cause under the guise of support for the “oppressed Pashtun people in Pakistan. It
therefore considers its duty to support the secession of Pashtuns from Pakistan and
to allow them to form the independent state.”** Afghan officials have refused to relin-
quish these fundamental demands, in part because the Pashtun nationalists were
already difficult to control, and having this issue at the forefront of its foreign policy
helped to generate support and curb any extremist behaviors in the tribal territories.

Having inherited from the British a nation-state status as well as a mounting
frontier conflict, Pakistan first responded to Afghan protests with several points of
confusion. Pakistan’s response verifies the ‘legitimacy’ of the Durand Line, and goes
as far to say that Afghan cries for a Pashtunistan represents a breach in international
law. The Durand Line, after all, was an international boundary agreement, and was
affirmed and reaffirmed by successive Afghan government leaders. Such an argument
becomes both incrementally more contentious and difficult to settle when a fictional
homeland is carved out of two nations for one ethnicity because the land of the
Pashtuns is never consistent in the debate between Afghanistan and Pakistan. The
very vagueness of the Pashtunistan demand forms the basis of every Pakistani re-
sponse, for they claim that:
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The political status of the hypothetical entity...remained [unknown]. At one
time, it was conceived as forming a part of and united to Afghanistan, at
another to be within Pakistan but to be granted autonomy;, still at another time
it was demanded that it should be allowed to be independent.*®

Seeing little consistency in demand, Pakistani officials accused Kabul of
having deceptive sincerity towards its Pashtun brethren, and perceive Afghan sup-
port to represent a more exploitative, expansionist policy. Beyond the ambiguous
rationale behind Afghan irredentism—defined by scholars as the policy of seeking the
recovery and reunion to one country of a region or regions for the time being subject
to another country—Pakistan asserted that in theory, an independent land of the
Pashtuns was not feasible and accordingly, would crumble without support. A state
based on “race, language, and culture™*® could not maintain itself without economic
potential, and as a land of barren, rocky terrain, the frontier was very much dependent
upon the financial support Pakistan had been providing them with since indepen-
dence. As such, Pakistan focused on diminishing the ethnic demand and posing their
argument against Pashtunistan in a way that reconciles the interests of all parties
involved, via the ‘call of Islam.” By advocating the permanent inclusion of this territory
in the name of a contiguous Islamic state, Pakistani officials were intending to downplay
the nationalist sentiment in favor of a more extreme, united cause. Thusly, to reject
Pakistani policy, boundary matters included, would be to reject the larger, religious-
centric cause. Such tactics of diplomacy were meant to compel Afghanistan to reevalu-
ate its motivations for boundary reform.

Afghan-Pak Frontiers in a Global Lens

Onapurely regional actor level, the frontier conflict posed by Afghanistan is
not one in which Pakistan was initially threatened by; after all, Afghanistan continues
to be economically and militarily weaker. As Ali notes:

Kabul’s disregard of the Durand Line, taken on its own, represents a...futile
threat, for it questions an internationally-recognized frontier, and though it
impedes the maintenance of normal ties, does not alter the historically estab-
lished reality.'”

Despite its unsuccessful refusal to accept the Pushtun division, Afghanistan has
recognized Pakistan’s relative strength, and has not attempted to respond with force.
Furthermore, because of their geopolitical positions, both nations shared borders with
countries whose strategic interests and ‘regional matrix” “only embittered relations
between Pakistan and Afghanistan.”* The significant breakdown of relations between
neighbors hit a low with the heightening of the Cold War, whereby each state was
forced to align with one side or another in this post-WWII international arena.
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Based less on ideological preferences and more so on security maximization,
Pakistan and the United States joined hand with regards to the Afghan situation:
“Pakistan was, in [the U.S.’s] view, the most important state of the region, and Afghani-
stan was considered to be an negligible entity.”*® Knowing also that the Soviet Union’s
interests lay primarily in Afghanistan, especially after its invasion of Kabul in 1979, the
United States saw it as necessary and vital to protect the Pakistani borders from what
could be a dangerous spread of Communism. In 1961, Presidents Kennedy and Ayub
of Pakistan both openly explained and justified the use of American arms and military
aid over a span of 1400 miles along the Durand Line. While having to deal systemati-
cally with threats from the frontier, Pakistan became increasingly concerned about its
status in regards to India, a state that not only challenged Pakistan with its nuclear
development plan, but also had few qualms about declaring its support for the
Pashtunistan cause. Pakistan felt caught between “the jealous and dominating rancor
displayed by India and Pashtun irredentism...with the Soviet Union [looming].”* More
than anything, both Afghanistan and Pakistan have witnessed firsthand the way in
which their frontier crisis is utilized to the strategic advantage of the various actors,
whether it was in regards to the USSR’s imperial interests, the United States’ alliance
against terrorism, or India’s leverage in other conflicts.

In accordance with the constructivist theory of international relations, the
integration of the Durand Line crisis into the international order meant that perception
of the actor’s strength, legitimacy, and alliances was most important, driving certain
actions in the arena. As both states were considered “weak or middle level powers,”?
their positions of security were low relative to their superpower allies and thusly
Afghanistan and Pakistan were apprehensive about any occurrences that might de-
legitimize them or their alliances. This has been an increasingly pressing concern for
Pakistan in the post-9/11 setting. Since the 1970s Soviet interference in Afghanistan,
over 3.2 million refugees had settled in or around NWFP. The sheer number of refugees
along with the armed potential of the resistance groups—members of the Taliban
included—represented a direct challenge to the Pakistani political arena. Such a com-
bination of a refugee community and resistance groups calling for reform could compel
support by Pakistani Pashtuns, which makes Pakistan appear fragmented and signifi-
cantly weakened in the eyes of international actors. Pakistan’s struggle to balance its
strategic relationships abroad with those at home came to a head in 2001 with America’s
declaration of the war on terror. Having initially supported the Taliban, a predomi-
nantly Pashtun group, Islamabad was forced to switch sides and ally with the United
States to “bring about the downfall of the Taliban regime.”?? As the American cam-
paign touted its fight as benefiting the national integrity of Pakistan, Afghanistan has
begun again to question the “call for Islam” argument used by Pakistan to argue against
Pashtun nationalism. This demonstrates that Pakistan continues to be haunted by the
Durand Line agreement, and is forced to make different, often contradictory decisions
depending on the actor. Taking the border conflict to the global level, then, has turned
strategy on its head, and has made it such that the Afghan-Pak issue can never be
separated from the situation of all other actors.
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Identifying the historical progression before and after the Durand Line trea-
tise is an important, necessary process in the larger scheme of understanding the
international arena. The Afghan-Pak crisis—from its genesis onwards—has mani-
fested itself on every level of interaction, thereby proving the extent to which colonial
policy has an effect. The almost consistent friction in Afghan-Pak diplomacy seems
irrevocably rooted in the Pashtunistan territorial demand, a notion that has both “poi-
soned the relations...and proved so detrimental to the security and peace of the Middle
East.”?In turn, this contemporary call for an independent homeland finds its origins in
the colonial legacy; it is this process, then, of linkage whereby colonial decisions with
regards to territory led almost immediately to a torrential regional arena. As both
Afghanistan and Pakistan still face the problem of political assertion “regarding their
identity, culture, language, religion, et al,”?* the ambiguity of their border represents a
very dangerous consequence of British decision. When considering the role of colo-
nialism in this frontier development, it is necessary to note that the ‘ruled’ state is not,
however consciously, allowed a natural development—"most of these states,” Singh
notes “were arbitrarily carved out by the colonial rulers...without taking into consid-
eration either the geographical contiguity and compactness of concentrated popula-
tion of minorities—cultural, linguistic, religious, ethnic, tribal, or any other type.”?
Given such a power construct, both Afghanistan and Pakistan are left to coexist with
“artificial’ boundaries and, as this paper sought to illustrate, are forced to take the
regional dispute into a most unsympathetic, strategic international arena.
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